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PREFACE 

TO THE THIRD EDITION 

In this Edition, the work has been further developed in order to 
tneet all the needs of an Indian student on the subject and greater 
attention has been paid to the Indian law so much so that the book may 
be used as an introduction to the whole realm of Indian civil law. Of 
the Chapters which have been particularly enlarged, those on Trusts, 
Specific Performance and Injunction deserve to be mentioned while a 
new Chapter on Receiver has been added. 

While the object still remains to be the presentation of the funda¬ 
mental principles of equity jurisprudence without going into details, 
every attempt has been made to give the treatment a practical bias so 
that it may be used as a book of reference also by a practitioner when 
he is confronted by conflicting precedents which can be reconciled only 
by the application of principles which are unmistakable and immutable. 


192, Kakanagar, 
New Delhi-1, 
March, 1955. 


The Author. 
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A TEXT-BOOK 

OF 

EQUITY 

CHAPTER I 

The Origin and Development of Equity 


§1. The Definition of Equity. 

1 . Equity literally means fairness. As a part of the English 
system of jurisprudence, however, its definition presupposes a 
reference to history. 

2 . In England, the original law was the Common Law,—the 
law based on the common custom of the country which was developed 
and administered by the Common Law Courts. But in course of 
time the common law became a definite body of rules which was not 
capable of growth in various directions and even caused hardship 
and injustice in particular cases owing to the inflexiblity of its 
procedure and modes of redress. 1 Equity originated in the hands of 
the Chancellor who sat in the Chancery, as the ‘Keeper of the 
King’s conscience’, to give relief in these cases of hardship, by the 
application of the principles of morality or conscience. But equity 
should not be identified with morality. A court of equity will not 
interfere on points of morals except when they are mixed up with 
the administration of civil rights in property. It cannot enforce 
the observance of obligations which rest upon only moral grounds; 
there must be some wrong or injury to the party complaining to the 
court. 

3 . Equity, thus, is that portion of natural justice which, 

though of such a nature as to admit of being judicially enforced , 
was omitted to be enforced by the Common Law Courts,—an 
omission which was supplied by the Court of Chancery. But since 
the Judicature Acts have amalgamated the two separate systems 
of Courts for the administration of Common Law and Equity into 
one,—to define Equity as a body of rules administered by the Courts 
of Equity would, now, be unsatisfactory. Thus we are driven to 
say, “ Equity now is that body of rules administered by the English 
Courts of justice which , were it not for the operation of the Judica¬ 
ture Acts, would be administered only by those Courts which would 
be known as Courts of Equity .” ( Maitand ). 


1 See, further, under § 3 , post. 
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§2. A short history of Equity Jurisdiction. 

(1) At the end of the 13th century, we find three great Courts 
definitely established : the King’s Bench, the Court of Common 
Pleas, and the Exchequer. The law which these Courts administer 
is, apart from Statute Law, the traditional law, which by the time 
of Edward I is already called Common Law, and is becoming a 
definite body of rules formulated in well-marked outlines. 

' One of the three Courts,—the Exchequer, is not only a Court 
of Law, but also an administrative department of the Government, 
of which the Chancery forms the Secretarial office. At the head 
of the Chancery stands the Chancellor, who is not originally a judge, 
but is the King’s prime minister and the most important member 
of the King’s Council. He is “the King’s Secretary of State for 
all the Departments”, and whatever writing has to be done in the 
King’s name has to be done under his supervision. 

It is this function that brings the Chancellor into relation with 
the administration of justice. The writs whereby actions are begun 
in Courts of Law are issued from his office. By virture of the 
Statute of Westminister 11, 1285, the Chancery has a limited power 
of framing new writs in consimili casu, that is to meet new cases 
sufficiently like those for which writs already existed. This statute 
was passed to remedy the defect of the Common Law procedure 
which required each action to be commenced by a special writ, and 
refused relief to a suitor who chose the wrong writ or could not find a 
suitable writ. But this statute failed, because the Common Law 
Judges were jealous of innovations and as they were the final judges 
as to the validity of the writs, they could quash any writ as being 
contrary to the law of the land, i.e., the common law; and because 
new defences also arose for which no provision had been made. 

But the Chancellor is brought into a closer contact with the 
administration of justice in another way. Jt is thought that 
though the great Courts of law have been established, there is still 
a reserve of justice to meet possible cases of hardship; those who 
cannot get relief in the ordinary Courts petition the King and his 
Council for redress, as a matter of grace. These petitions are 
referred to the Chancellor as the most learned member of the 
Council; and in course of time they are addressed direct to the 
Chancellor. These petitions fall into two classes— (a) those asking 
for redress against the king himself, and ( b ) those asking for relief 
against private individuals in the way of charity, because the 
petitioner cannot get remedy in the ordinary Courts of Justice. 

(II) Putting aside the cases where the petitioner asked for 
relief against the King, in the 14th century we notice two kinds of 
cases where extraordinary relief may be asked for in the Chancery— 

(a) Where the petitioner has suffered an undoubted legal 
wrong, e.g., assault or imprisonment, but owing to some reason, 
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say poverty, he cannot get redress in the Courts of Law. But the 
interference of the Chancery with the jurisdiction of Common Law 
is not tolerated by the Courts as well as by Parliament, due to 
their natural distrust of ‘extraordinary' justice. So Parliament 
warns the Chancellor off the field of Common La\V,—he is not to 
make himself a judge of torts and contracts, of property in lands 
and goods. 

(b) Where the petitioner has a moral right, which the 
Common Law Courts would not protect, or is not competent to 
protect, due to the peculiar system of procedure obtaining there. 
Thus, the Chancery undertakes to enforce fiduciary obligations known 
as uses,—transactions whereby a man legally transfers land to 
another, but with an understanding that the transferee will hold 
it for the benefit of the former, or those whom he will name in his 
will. 

As the practice of making uses grows popular, it is acknow¬ 
ledged by general consent that the Chancellor is doing useful work 
in enforcing them, by the simple procedure which only could 
adequately deal with fiduciary relationships. An ordinance of 
Edward III (1349) refers all matters of grace to the Chancellor and 
by the end of the 14th century, the Chancery is recognised as a 
permanent judicial tribunal, holding regular sittings. 

(III) In the 15th century, uses become very popular,—uses 
become part of the ordinary*' machinery by which people deal with 
their property; and thus ‘one great field of substantive law fell into 
the hands of the Chancellor’. 

(IV) In 1535, the Statute of Uses is passed to annihilate uses 
(for they were prejudicial to the interests of the King and the lords); 
but it was a blow that missed its mark, and the uses survive under 
a different name (see Ch. V, post). Meanwhile the Chancery has 
<exte , ided its jurisdiction considerably and the popular rhyme goes 
that ‘these three give place in Court of Conscience,—Fraud, 
Accident, and Breach of Confidence.’ In course of the 16th century, 
equity develops the rules by which it would administer justice in the 
fieid thus assigned to it. They are known as ‘the rules of equity 
and good conscience’. There is no fixed standard, and there is 
little regard for precedents. In the second half of the 16th century, 
however, the jurisdiction of the Court is being settled. 

(V) In the 17th century, the Chancery has to struggle for its 
life against the Common Law Courts. James I finally decides the 
tquarrel between Chancellor Ellesmere and Chief Justice Coke 
(Earl of Oxford*s Case) in favour of the former, that the Chancery 
could prevent men from going to Courts of Law, by injunction. 
“‘From thrs time forward the Chancery had the upper hand. It did 
not claim to be superior to the Courts of Law, but it could prevent' 
men from going to those Courts, whereas those Courts could not 
prevent men from going to it” (Maitland). 
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From the time of the Restoration equity is administered by the 
Chancery as a recognised part of the law of the land. The 

ecclesiastical Chancellors have already given place to lawyers, and 
usually the great seal is in the keeping of a great lawyer. Of these. 
Lord Nottingham, who became Chancellor in 1673, is called the 

‘father of equity’, because with him commenced a new era of 
definite rules and precedents, which was completed in the l8th 

century. 

(VI) The 18th century is remarkable for a series of great 

Chancellors : they formulate the important principles of equity, and 
by the end of the 18th century, equity becomes a definite system. 
Report of cases in Chancery begins to be regularly made, and at 
last equity makes its way into the text books. Lord Hardwicke 
(1737) is notable for carrying on the work of systematisation, and 
has been characterised by Pomeroi as the greatest English Chancery 
Judge. “He examined and formulated nearly all the rules of equity, 
transforming it from a haphazard collection of rules, some well 
developed and others hardly yet perceived, into a true and 
definite system of jurisprudence.” With Lord Eldon (1801) equity 
ceases to expand, and the period of ‘legislative interference’ begins. 

(VII) At last come the Judicature Acts of 1873 and 1875 which 
abolished the old courts of Common Law and the Court of Chancery, 
and established instead, a High Court of Justice, divided into five 
divisions. Since 1881 it has only three divisions—the Chancery, 
the King’s Bench, and the Probate and Admiralty Division. Each 
of the divisions has to administer both sets of rules—of Law and 
Equity; and in matters where there is a conflict between them, 
“the rules of equity shall prevail” (see §7, post). 

To sum up : Whatever may have been the origin of ‘equity’ as 
a supplement to the laws of England, aimed at preventing hardship 
and securing justice, it has now become a definite system of rules 
as exact and binding as any other part of those laws. 


§3. The Nature of Equity and the Foundation of Equity 
Jurisdiction, 

1. The history traced above, shows clearly that Equity was 
essentially an addendum to the Common Law. It provided a 
distinct set of rules, no doubt, but those were not meant to supersede 
the Common Law. As Maitland remarks, “ Equity had come not to 
destroy the law, but to fulfil it." 

2. Historically the jurisdiction of equity may be traced to the 
following :— 

(a) Inflexible procedure in Common Law. 

(b) Inadequacy of remedy at Common Law. 



ORIGIN AND DEVELOPMENT 


5 


CH. i] 


(c) Absence of relief in certain cases at Common Law, owing 
to its defective procedure 2 . 

3. Thus equity presupposed the existence of common law at 
every point. It accepted the common law rule on any question that 
might arise, but added that something more was necessary, either 
because the common law rule was inadequate, or because it caused 
hardship. There was no inherent conflict between the doctrines of 
Equity and Law, and save for the temporary conflict between them 
during the period of the Commonwealth, their practical working has 
also been harmonious. A brief analysis of some of the equitable 
doctrines will show that “the relation between Law and Equity is 
not that between two conflicting systems? it is the relation between 
code and supplement, between text and gloss” (Maitland). 

(a) Common Law did not recognise a trust, and regatded the 
trustee as the owner of the land. Equity did not say that the 
cestui que trust was the owner of land,—it said that the trustee was 
the owner of the land, but added that he was bound to hold the 
land for the benefit of the cestui que trust. 

( b ) Similarly, the equitable remedies like Specific Performance 
or Injunction did not destroy the common law remedy of damages, 
but were either additional or alternative. As Maitland says, “we 
ought not to think of law and equity as two rival systems”; — “No, we 
ought to think of equity as supplementary law, a sort of appendix 
added to our code.” 

4. Equity is not, a self-sufficient system. It is a collection of 
appendices. While some chapters of law have been copiQUsly 

2 At common law, there were a fixed number of forms of actions and a 
suitor could expect relief only if he could come in within any of these forms. 
Now, every such action started by a writ, i.e., a written document issued in the 
name of the King. The writ was framed with reference to the particular facts 
of the case and the different forms of actions. If no writ could be framed to 
meet the facts of his case, the plaintiff could get no remedy. We have seen 
[p. 2, ante] that these writs were issued from the Chancery and that the inade¬ 
quacy of remedy was sought to be removed by passing the Statute of Westminister 
II, 1285,—which empowered the Chancery to issue new writs in consimili casu . 
But this Statute proved unsuccessful, for two reasons : ( i ) The Common Law 
Judges had the last word in deciding the validity of the adopted writs; but they 
were conservative and jealous of innovations. They were guided by the already 
accepted principles of common law and would quash a writ if contrary to these 
principles, (it) The progress of society and civilisation necessitated the recognition 
of new rights and remedies, for which a more elastic system was required. This 
led to the introduction of a separate jurisdiction for Equity. Lord Talbot summed 
up the relation between law and equity nicely in Dudley v. Dudley f (1705) 94 
E.R. 118] thus—“Now equity is no part of the law, but a moral virtue, which 
qualifies, moderates and reforms the vigour, hardness and edge of the law, and 
is a universal truth; it does also assist the law where it is defective and weak 
in the constitution and defends the law from crafty evasions, delusions and new 
subtleties, invented and contrived to evade and delude the common law, whereby 
such as have undoubted right are made remediless; and this is the office of equity, 
to support and protect the common law from shifts and crafty contrivances against 
the justice of the law. Equity therefore does not destroy the law, nor create 44# 
but assist it/* 
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glossed by it, others are quite free from equitable gloss. Thus, equity 
kept clear of the province of the law of Crimes, and large portions 
of the law of Torts as well, e.g., — assault, battery, malicious 
prosecution. 

5. The spheres in which equity has supplemented the law may 
be enumerated as follows : 

(i) The Law of property has profited most. Equity enabled 
people to make trusts and settlements of property, and facilitated 
transactions with realty by the equitable doctrines about mortgages. 

(tt) Next in importance has been its influence on the Law of 
contract. The equitable doctrines of undue influence, part perfor¬ 
mance, the rules about time and penalties, and the equitable remedies 
of specific performance, injunction, cancellation or rectification of 
agreements, profoundly enriched this branch of the Law. 

Of the achievements of equity, Maitland gives this illuminating 
summary—“Equity has added to our legal system, together with a 
number of detached doctrines, one novel and fertile institution, 
namely the trust; and three novel and fertile remedies, namely the 
decree for specific performance, the injunction and the judicial 
administration of assets.” 

6. According to Maitland, the bond which kept together these 
various disconnected appendices under the head of equity was the 
jurisdictional and procedural bond—that these matters were within 
the cognizance of the Courts of Equity and not within the cognizance 
of the Courts of Common law. 

The conclusions reached above may be further illustrated with 
reference to the three assumptions on which the authority of equity 
was based. 

§4. The Assumptions on which the authority of Equity was 
based. 

(1) That Equity was a matter of grace . Equity in granting 
relief was exercising the King’s prerogative to give, when he thought 
fit, relief to his people outside the ordinary powers of law. While, 
therefore, a ‘plaintiff’ in a Court of Law could claim the relief to 
which he was by law entitled as a matter of right, a Court of Equity 
might refuse to grant relief to a ‘petitioner’ or ‘applicant’ whenever 
the Court thought proper to do so. Thus “equitable relief was 
ex debito justifies". Secondly, a Court of Equity could interfere 
only in individual cases of hardship, for the King could not by 
prerogative lay down general principles of justice differing from the 
law. 


(II) That Equity was a matter of conscience . The primary 
notion of Equity in granting relief was to keep persons from doing 
anything which would soil their conscience,—a notion due to the fact 
that the earlier Chancellors were all ecclesiastics, and also to the 
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assumption that the Court of Equity was acting- as the King’s 
conscience, (a) While, therefore, the common law principle was 
compensation, the equitable principle was restitution. Equity merely 
insisted that the wrongdoer should not retain any profit arising 
through his interference with other’s rights which it was contrary 
to conscience he should retain, whether that was more or less than 
the damage sustained by the injured party, (b) While the rule of 
law was that no action lies until there was an actual wrongful act 
or omission, equity would interfere to prevent an unlawful act being 
done where such act, if completed, must injure the plaintiff. It was 
on these principles, that the remedies by injunction and specific 
performance were based, (c) Thirdly, Equity would, in granting 
relief, take into consideration whether the person applying for equity 
had himself acted conscientiously in the matter. It would enquire 
ino the personal conduct of the plaintiff, according to the maxims,— 
(i) He who comes to Equity must come with clean hands; (ii) He 
who seeks equity must do equity; (iii) Delay defeats equity. 

(Ill) t That equity was enforceable by process of contempt. 
While a Court of Law could enforce its judgment by process of 
execution against the defendant’s property, originally the only mode 
of enforcing a decree of the Court of Chancery was by process 
of contempt against the defendant’s person. The defendant was 
directed by the Court to purge his cinsciencc by doing what is right, 
and if he did not obey the order of the Court, he was committed 
to prison for contempt. “Equity acts in personam.” It was by 
virtue of this maxim, as w N e shall see, that the Court of Chancery 
could grant relief in respect of property situated outside the jurisdic¬ 
tion of the Court, which the Courts of common law could not 3 . 

§4A. Equity jurisdiction in India. 

1. In India, there was never any separate Court for administer¬ 
ing equity. The greater part of the law to be applied by the Court 
has been codified. But in the absence of specific law or usage in any 
matter, the Court has to act according to the principles of ‘equity, 
justice and good conscience’. 4 Every Court thus combines law and 
equity jurisdictions. 

2. But all the rules of English equity are not applicable in 
India. The expression ‘equity and good conscience’ has been 
interpreted to mean rules of English law (equity), so far as they are 
applicable to Indian society and circumstances. Thus, many rules 
of English equity have either not been followed in India or imported 
only in a modified form in view of the special circumstances of this 
country. 

3 For a fuller discussion of the present topic, read Chapter III on “The 
maxims of equity”. 

4 Cf . S. 37(2), Bengal, Agra & Assam Civil Courts Act, 1887. Also Watson 
v. Ratnchand (1890) 18 Cal. 10 P.C. ; Waghela v. Masluddin (1887) 11 Bom. 551 
P.C. 
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For example— 

(1) It is now well established that in India there is no such thing 
as equitable title. ‘‘The law of India, speaking broadly, knows 
nothing of the distinction between legal and equitable property in 
the sense in which that was understood when equity was 
administered by the Court of Chancery in England’V s Title to 
immovable property can be transferred only in the manner provided 
for in the Transfer of Property Act read with the Indian Registration 
Act. 6 . 

(2) The distinction between legal and equitable rights and interests 
does not exist since the passing of the Transfer of Property Act. 
Thus, the right of redemption of a mortgagor is not an equitable 
right in India, but a legal right conferred by statute. The Indian 
mortgagor retains a legal interest before and after the expiry of the 
date of payment, and a transferee from him by way of sale or 
mortgage gets a legal interest. 7 For the same reason, there is no 
privity of estate or of contract between the mortgagee of a leasehold 
and its lessor even though the former enters into possession, and the 
English rule in Williams v. Bosanquet [(1819) 1 B. & B. 238], does 
not apply. 8 . Further, in India, the rights of redemption and sub¬ 
rogation are not equitable forms of relief to be given on such terms 
as the Court considers equitable, but are rights conferred and defined 
by statute, viz., the Transfer of Property Act, available only upon 
terms stated therein. 9 Again, a mortgage by deposit of title-deeds 
is as good a form of mortgage as any other, and does not create a 
mere agreement giving rise to an equitable interest, as in England. 10 

(3) By the law of India, there can be only one* owner of a 
property. When property is vested in a trustee, the owner ol 
the property is the trustee and the Indian beneficiary cannot be said 
to have an equitable ownership. His right is, in a proper case, to 
call upon the trustee to convey to him [see post ]. For the same 
reason, it has been held that in India, the cestui que trust cannot 
maintain as owner a suit for possession against a trespasser, the 
ownership being vested in the trustee 11 . 

(4) Similarly, the doctrine of ‘advancement’ has been held to be 
inapplicable as the nature of benatni transactions is quite different 
from conditions obtaining in England [see post]. 

(5) The English equitable doctrine of part performance, similarly, 
has been adopted (now by statute) only in part in s. 53A of the 
Transfer of Property Act in view of the nature and effect of the 

5 Webb v. Macpherson (1903) 8 C.W.N. 41 P.C. 

6 Probodh v. Dantmara Tea Co,, Ltd. (1940) 45 C.W.N. 132 P.C. fS^e 
Ch. XVII, post]. 

7 Ramkinkar v. Satyacharan (1938) 43 C.W.N. 281 P.C. [See Ch. XIV, 
post]. 

8 Jagadamba Loan Co. v. Shibaprasad (1940) 45 C.W.N. 644 P.C. 

9 Ramchand v. Parbhu (1942) 47 C.W.N. 1 P.C. 

10 Imperial Bank v. V. Rat (1923) 7 Rang. 637 P.C. 

11 Webl v. Macpherson (1903) 8 C.W.N. 41 P.C. 



CH. i] 


ORIGIN AND DEVELOPMENT 


9 


pre-existing statute law as to transfer which is different from the 
English Statute of Frauds. Nor does the doctrine in Walsh v. 
l.onsdale | (1882) 21 Ch.D. 243] apply [see post], 

(6) Again, in India there is no room for the application of the 
English equitable doctrine that “a contract for sale of real property 
makes the purchaser the owner in equity of the estate/’. S. 54 of 
the Transfer of Property Act expressly enacts that a contract for 
the sale of immovable property does not of itself create any interest 
in or ( barge on the property” | see posi J. 

(7) The charge which the vendor has, for his unpaid purchase 
money, under s. 55 (4) (b) of the Transfer of Property Act, differs in 
its origin and nature from the vendor’s lien in English equity [see 
post J. 

(8) In England, in the absence of a statutory law of limitation, 
equitable relief like specific performance is refused by a Court of 
equity on the ground of laches or delay. But in India , mere delay 
is no ground for refusing specific performance, for, Art. 113 of the 
Limitation Act, 1908 provides a period of limitation of three years 
(from the date fixed for performance or, if no such date is fixed, 
from the date when the plaintiff has notice that performance is 
refused). 12 

(9) The equitable presumptions of satisfaction and ademption 
are not applicable to India, and under ss. 177-9 of the Indian 
Succession Act, 1925, the gifts are construed according to the express 
words used in the Will. 

\ 

(10) Again, though in India the same Court administers both 
law and equity, and there is no distinction between legal and equitable 
rights as such, yet the origin of the various rights and remedies as 
in England is not overlooked and equitable defences are of no avail 
to statutory rights. 13 Thus, the right to repayment of money paid under 
mistake or coercion is a statutory right in India under s. 72 of the 
Indian Contract Act and the right cannot be defeated by any equitable 
defence. 14 

3. On the other hand, in enacting many statutes, the ,Indian 
Legislature has substantially adopted the English rules of equity, 
and in interpreting 16 those statutes, a reference to the English principles 
and cases becomes useful, unless, of course, there are any Indian 
pronouncements to the contrary. The Indian Trusts Act and the 
Specific Relief Act are instances on the point. 

Thus, as regards the Specific Relief Act,—Banerjee in his Tagore 
Law Lectures observes, “The Specific Relief Act is admittedly based 
on doctrines of equity jurisprudence which were originally developed 
in England. The guidance afforded by the decisions of the foreign 

12 See, further, under ‘Specific Performance’, Chapter XVII, post. 

13 Ram Singh v. Ramchand (1923) 40 C.L.J. 276 (P.C ). 

14 Katthaya Lai v. National Bank of India (1930) 40 C.L.J. 1 (P.C.). 

16 Ardeshir v. Flora Sassoon , A.I.R. 1928 P.C. 208. 
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Courts in interpreting and applying the provisions of the Indian Act 
is therefore of peculiarly valuable character.’* And so did the Privy 
Council observe in Ardeshir v. Flora Sassoon 15 —“It will be useful, in 
the interpretation of the relevent sections, to have in mind what 
the English system on which the Act is based was in its origin and 
in its fullness at the date of codification.” 

Again, in matters where the Act is silent, the English principles 
may be resorted to in so far as they are consonant with the principles 
of ‘justice, equity and good conscience’. 16 

.But in matters which are dealt with by the Act, the provisions 
of the Act will prevail in case of any divergence between the 
provisions of the Act and the principles of English equity. Thus—* 

(a) While the English rule is that a Court of Equity will not 
compel specific performance of a continuous duty extending over 
many years, s. 21 (g) of the Act puts a definite time limit in this 
respect, viz., that contracts requiring performance of a continuous 
duty extending over more than 3 years will not be specifically 
enforced. 

(b) When the title of the person agreeing to sell or lease is 
defective, s. 15 of the Act provides that only in one case will specific 
performance with abatement or compensation be granted, viz. } 
where the part of the agreement which must be left unperformed 
bears only a small proportion to the whole in value. The complicated 
rules of English law relating to the subject are thus avoided. 

(c) The rule embodied in the second part of s. 15 also differs 
from the English rule. Where the deficiency is so serious that the 
Court will not allow the vendor to claim specific performance, in 
India, the purchaser will not be entitled to specific performance in 
respect of the property as is capable of being conveyed, unless he 
gives up his claim to compensation for the deficiency. 

(d) Since in this country, it is possible to have all the remedies 
f<V breach of an agreement in one Court, s. 29 of the Act provides 
that if a suit for specific performance is dismissed, no suit for com¬ 
pensation for breach of that agrement shall lie. 

4. In areas where a statute (e.g. the Transfer of Property Act 17 
or the Specific Relief Act 18 ) does not extend, the provisions of the statute 
should not be applied unless they are consonant with principles of 
justice, equity and good conscience. 

16 Akshyalittqam v. Avayambala, A.I.R. 1933 Mad. 386; Kishorcchand v. 
Badaun E. S. C., A.I.R. 1944 All. 66 (77). 

17 Krishna v. Gilbert , (1915) 42 Mad. 654, approved in Namdeo v. Narma- 
dabai, (1953) S.C.A. 517 (530). 

18 Janardan v. Bhairab, 30 I.C. 365 (Cal.); Ghulam v. Mamndra, A.I.R. 
1935 Pat. 1. 




CHAPTER II 


EQUITY AND ITS RELATION TO LAW 


f §5. Blackstone’s view of Equity Jurisprudence. 

1. Blackstone in his Commentaries on the Laws of England 
(writing in 1765) states that the so-called equity of the Court of 
Chancery was in reality law and that the so-called law of the three 
old Courts was in a sense equity. In other words, Blackstone’s view 
is that Equity and Common Law are not two opposing systems, and 
that there is little to. distinguish them except their historical origin 
and modes of procedure. 

2. He shows this by examining the current views which drew 
a line between them, setting one in opposition to the other :— 

(/) It is said that ‘it is the business of a Court of equity to abate 
the rigour of Common Law’. But equity never claimed such a 
general power,—this being evident from the fact that it did not 
interfere with many Common Law rules which involved great hard¬ 
ship; e.g. f — 

(a) When the debtor devised away his real estate, the bond 
creditors could not follow (he estate in the hands of the devisee. 
(/>) The heir was not liable for the simple-contract debts of the 
deceased. ( c ) The father could not immediately succeed to the real 
estate of the son. 

(2) Secondly, it is said that ‘a Court of equity determines 
according to the spirit of the rule and not according to the strictness 
of the letter.’ But in fact, both equity and law equally profess to* 
interpret statutes according to the true intent of the legislature. 

(3) Thirdly, it is said that ‘fraud, accident and trust are the 
proper and peculiar objects* of a Court of equity’. But frauds and 
accidents are equally cognizable bv- Courts of law, and though trusts 
are not recognised by them, still they take notice of bailments, 
which are in the nature of trusts. [As to bailment, Maitland differs . 
See post]. 

(4) Lastly, it is said that ‘a Court of equity is not bound by 
precedents’. But this holds good no more. 1 

1 Tt is no longer true to say that “the standard of equity is as variable 
as the measure of the Chancellor’s foot”. The scope of precedents in equity was 
best explained in Bond v. Hopkins [IS. & L. 428], thus—“There are certain 
principles, on which Courts of Equity act, which are very well settled. The cases 
which occur are various but they are decided on fixed principles. The Courts of 
Equity have, in this respect, no more discretionary power than the Courts of the 
Common Law. They decide new cases as they arise by the principles on which 
former cases have been decided, and may thus enlarge the operation of those 
principles, but the principles are as fixed and certain as the principles on which 
the Courts of Common Law proceed.” 
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3. Blackstone sums up—Both law and equity are now equally 
artificial systems, founded on the same principles of justice and 
mode of their proceedings : the one being- originally derived from the 
feudal customs, the other from the Roman formularies, introduced 
by the clerical Chancellors. 

4. Maitland supports Blackstone's view by saying that though 
Blackstone overrates the importance of Roman influence, we cannot, 
in general terms distinguish the two systems except by a historical 
explanation. We ought not to think of common law and equity as 
two 'rival systems. Equity is not a single, self-sufficient system 
like Common Lav.', which it supplements. It is a collection of 
appendices between which there is no close connection. 

§6. Story’s Classification of Equity Jurisdiction. 

1. It has been customary to classify the jurisdiction of Equity 
in relation to that of Law, after the scheme set up by Story ,— 
that Equity is (a) exclusive, (h) concurrent, and (c) auxiliary. 

(a) The Exclusive jurisdiction comprised matters where there 
was no relief at Common Law,— equitable rights were enforced by 
equitable remedies; e.g., trusts. The Court of Chancery had a 
cognizance of such matters exclusive of the Court of Law. In 
matters within the exclusive jurisdiction, the nature and extent 
of the riehts given depended exclusively on equitable principles, and 
they could be enforced only by equitable remedies. 2 

(h) The Concurrent jurisdiction comprised cases in which the 
Common Law remedy was inadequate. Here legal rights were 
enforced by equitable remedy, e.g., specific performance of con¬ 
tracts. In these cases, the suitor had a choice between the remedies 

2 The importance of the distinction between the exclusive and oilier juris¬ 
dictions of equity is illustrated by the House of Lords decision in Nocton v. 
Ashburton [ (1914) A.C. 932], where a mortgagee sued his solicitor for fraud, 
alleging that the solicitor had by improper advice induced him to release a part 
•of his security, whereby the security had become insufficient. Now, at common 
law, as explained in Derry v. Peek , a jraudulent intention of the person making 
the representation must be proved in order to maintain the action; but such 
fraudulent intention could not be proved in this case. But it was held that there 
had been negligence, and a breach of duty imposed on the solicitor by the confi¬ 
dential relationship in which he stood to the client. So, it was a fraud in equity , 
which was within the exclusive jurisdiction of Equity. Where one person who 
is under a fiduciary duty to take care makes a misrepresentation to the person 
to whom he owes that duty, with the intention that that person shall act on it, 
then whether he does so because he has a wicked mind or because of mere neg¬ 
ligence, he is guilty of fraud in equity, though not at common law ; and so the 
■defendant was liable. When fraud is referred to in the wider sense used in 
Chancery in describing cases which are within its exclusive jurisdiction, it is a 
mistake to suppose that an actual intention to cheat must always be proved. A 
man may misconceive the extent of the obligation which a Court of Equity imposed 
•on him. His fault is that he has violated, hosvever innocently because of his 
ignorance, an obligation which he must be taken by the Court to have known, 
and his conduct has in that sense always been called fraudulent, even in such 
ix case. 
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granted by the two Courts. But the equitable remedies were granted 
only on proof of violation of legal rights. The existence of the 
right and whether it has been infringed were ascertained upon legal 
principles, and then equitable principles were applied to ascertain 
on what condition an equitable remedy would be granted. Within 
this sphere, before an equitable remedy could be given, it had to be 
shown that the right had been or was about to be violated in such 
a way as would compel a Court of Law to grant the legal remedy, 
if the complainant had applied for it.* 1 

(c) The Auxiliary jurisdiction was where Common Law liti¬ 
gants required the aid of Equity in the assertion of legal rights. No 
cases were tried here. Equity intervened merely to supply the 
defects of the legal process so as to enable the Courts of Law to 
give effectively the legal remedies. Thus, the plaintiff in an action 
at law went to the Chancery in order that he might obtain discovery 
of the documents on which his opponent will rely. 

2. To sum up (Strahan) —“Where the right to be enforced 
and the remedy sought were both equitable, the matter was within 
the exclusive jurisdiction; where the right to be enforced was legal, 
but the remedy sought was equitable, it was within the concurrent 
jurisdiction; where both the right to be enforced and the remedy 
sought were legal and equity only intervened to help the plaintiff 
to get the legal remedy, it was within the auxiliary jurisdiction.” 

«L According to* Maitland such a classification is inaccurate in 
two respects,—( i) firstly, it presupposes a logical scheme; but 
Equ ity does not deal with such a single connected system that may 
be subjected to classification. “Equity is a collection of appendixes 
between which there is no very close connection.” («) Secondly , 
such classification is no longer useful. It presupposes that there is 
one set of Courts administering law, another set administering equity. 
But, as we have seen, the Judicature Acts have abolished the 
independent system of Courts; and since then every Division of the 
High Court is capable of administering whatever rules are applicable 
to the case that is before it, whether they be rules of common law 
or rules of equity. Thus the auxiliary jurisdiction exists no more; 
all such aid can be obtained in the King’s Bench Division itself. 
Again, though the business assigned to the present Chancery Division 
is practically the same as that formerly done by the Court of 
Chancery in its exclusive jurisdiction, it has been expressly provided 
bv the Judicature Acts that each division shall have jurisdiction of 
the other divisions in addition to its own. 

3 Thus, the right to ‘ancient light’ was a legal right which was enforced 
by the equitable remedy of injunction. Now, at common law, an action for 
damages, for interference with such right, could not be maintained for any inter¬ 
ference which was not so grave as to amount to a nuisance. Now, in Colls v. 
Home and Colonial Stores Ltd . [ (1904) A.C. 179], it was held that as the obs¬ 
truction complained of did not amount to a ‘nuisance’, the plaintiff could not 
obtain an injunction in equity, as he could not recover damages at common law. 
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4. It must not, however, be supposed that the distinction 
between legal and equitable rights and remedies has also been 
abolished, for,— “the fusion of law and equity is merely in 
administration; the principles of equity remain as before.” 

In the words of Snell f 4 ‘the two streams have met, and now run in 
the same channel, but their waters do not mix.” Thus, in matters 
coming within the old exclusive jurisdiction of Equity, the High 
Court decides the nature and extent of the rights solely by equitable 
principles and enforces them solely by equitable remedies; and in 
matters coming within the old concurrent jurisdiction of Equity, it 
decides the nature and extent of rights solely by legal principles and 
enforces them by equitable remedies only where the old Courts of 
Law would have granted legal remedies. The object of the Act was 
neither to fuse nor to confuse the principles which govern equitable 
rights and remedies, with those which govern legal rights and 
remedies. 

“The main object of the Judicature Act was to enable the parties to a suit 
to obtain in that suit, and without the necessity of resorting to another court, 
all remedies to which they were entitled, so as to avoid multiplicity of actions. 1 * 4 

The nature of the fusion was also nicely expressed by Jessel, 
M. R. in Salt v. Cooper , [ (1880)) 16 Ch. D. 544] thus— 

“The main object of the Judicature Act, 1873, was to assimilate the trans¬ 
action of equity business and common law business by different courts of judicature. 
It has been sometimes inaccurately called ‘the fusion of law and equity*; but it 
was not any fusion or anything of the kind; it was the vesting in one tribunal 
the administration of law and equity in every cause, action, or dispute which 
should come before the tribunal. That was the meaning of the Act. Then as 
to that very small number of cases in which there is an actual conflict, it was 
decided that the rules of equity should prevail. That was to be the mode of 
administering the combined jurisdiction.*' 

17 The Fusion of Law and Equity—Effects of the Judicature 
Acts of 1873 and 1875. 

(/) We have already seen (p. 4. ante), that the Judicature Acts 
abolished the separate Court;? of Common Law and Equity and 
conferred upon one and the same tribunal the jurisdiction which 
hitherto had been exercised separately by them. Though the High 
Court was divided into divisions, and certain particular business was 
assigned to each division, the distribution of work between them is 
only a matter of convenience, and may be changed without an Act 
of Parliament. 

(ii) Multiplicity of proceedings was avoided. Any judge in 
whatever division he may be sitting, is bound to apply every rule 
applicable to the case before him whether of common law or of 
equity and the parties to a suit may obtain in that suit all the 
remedies to which they are entitled, without resorting to another 
Court. Again, a judgment of the High Court given in an action 

4 Ind. Coope & Co. v. Emmerson [ (1887) 12 A.C. 300]. 
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in any division may be enforced by any legal or equitable mode of 
execution which is in the circumstances appropriate. 

(Hi) The Acts unified procedure. They introduced a whole 
code of civil procedure, comprising the rules of the Supreme Court 
which assimilated the Common Law and Equity procedures, combin¬ 
ing the best features of both. 

(iv) As to substantive law, the Judicature Act of 1873 made 
a few changes by s. 25; e.g .,— 

(/) No claim of a cestui que trust against his trustee for any 
property held on an express trust shall be barred by any statute of 
limitations. 

(2) A legal assignment of debts and choses in action may be 
made subject to certain special requirements. 

(3) The rules as to stipulations in contracts which would not be 
held by equity to be the essence of the contracts, are to prevail in 
all cases. 

(v) Of far greater moment, however, was the general rule 
laid down in sub-section (11) of s. 25, viz., that— 

4 ‘Generally in all matters not hereinbefore particularly mentioned 
in which there is any conflict or variance between the rules of equity 
and the rules of common law which have reference to the same matter, 
the rules of equity shall prevail.” 

Does this Section provide that there should no longer remain 
any distinction between the principles of law and equity? It speaks 
of a conflict. But we have shown that in its origin equity served 
a>. a supplement to common law rather than its rival (see p. 5, ante). 
Was the relation altered by the Judicature Acts? Let us deal with 
it separately. 

§8. The Present Relation of Law and Equity. 

We need not repeat that before the Judicature Acts the relation 
was normally not one of conflict. Was there any conflict after the 
Acts,—and how did s. 25 (tl) of the Act of 1873 deal with it? 
Maitland demonstrates this by referring to the cases decided since 
the Acts were passed. ( i ) The great majority of cases show that 
what was apparently a conflict was no conflict at all; (ii) but there 
were a few rare cases in which the joint operation of law and equity 
produced so capricious a result that they might, be regarded as at 
variance with each other. Let us analyse them in two groups :— 

(A) No conflict— 

(i) Joseph v. Lyons [(1884) 15 Q. B. D. 280] shows that 

there was no conflict as to the effect of an assignment of after- 
acquired goods. 

(a) At law, an assignment of ‘future goods’ did not pass any 
ownership, for the things were either (i) not in existence, or (it) did 
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not belong to the assignor; and it was a rule of common law that 
a man cannot give to another the ownership of goods that he neither 
owns nor yet possesses. 

(fc) But in equity, if the assignment was (1) for value, and 
(2) sufficiently specific in its terms pointing out exactly what goods 
it was to affect, it was treated as a contract of which specific 
performance would be granted. 5 And it was enforced against 
volunteers, and purchasers with notice from the assignor. But this 
was no right in rem ;— being an equitable right it was not available 
against a purchaser for value without notice. It was pointed out 
in Joseph v. Lyons [ (1884) 15 Q. B. D. 280] 6 that the Judicature 
Act had made no change in this respect. Merely equitable rights 
keep their peculiar character still, and there is here no conflict in 
law and equity* It was also observed that the effect of the Acts 
has not been to abolish the distinction between law and equity; 
“otherwise they would abolish the distinction between trustee and 
cestui que trust/ 3 

( ii ) Britain v. Rossitcr [ (1870) 11 Q. B. D. 123] shows that 
there was no conflict as to the effect of the part performance 
of an agreement of which there is no note in writing (though one 
is required by the Statute of Frauds). It was held that, the Judicature 
Acts have not extended the doctrine of Part Performance k> contracts 
of hire and service, which equity would not enforce prior to the 
Acts. It was pointed out that the doctrine of Part Performance had 
a peculiar origin and a limited scope; being restricted to contracts 
for the sale of land, —to be raised for this purpose only by the 
purchaser’s possession of the land. 7 

5 Future property, possibilities and expectancies are assignable in equity 
for value. The mode or form of assignment is absolutely immaterial provided 
the intention of the parties is clear. To effectuate the intention an assignment 
for value in terms present and immediate has always been regarded in equity as 
a contract binding on the conscience of the assignor and so binding the subject- 
matter of the contract when it comes into existence, if it is of such a nature and 
so described as. to be Capable of being ascertained and identified [ Tailby v. Official 
Receiver (1884) 13 A.C. 523]. 

6 Joseph v. Lyons —M assigned to J as security for money lent 'all the 
stock in trade to be acquired during the continuance of the security’. After they 
were acquired, M again pledged a part with L who took the goods without, notice 
c.f the prior assignment. J sued L to recover those goods. Held, that J could 
not enforce his right against L who was a purchaser for value without notice. 
The contention on behalf of J, that the distinction between law and equity, having 
been abolished by the Judicature Act, J’s equitable right was now a valid legal 
title available also against a purchaser for value without notice, was rejected. 
“It was not intended by the Legislature that legal and equitable rights should be 
treated as identical but that the courts should administer both legal and equitable 
principles.” 

7 Britain v. • Rossiter. —The plaintiff agreed to serve the defendant for longer 
than a year. After some months he was dismissed and then he brought this 
action for wrongful dismissal. There was no note or memorandum in writing 
of the agreement as required by the Statute of Frauds. The plaintiff argued that 
the agreement had been part performed, that in equity 'part performance takes 
a case out of Statute’ and that since the Judicature Acts, this rule of equity was 
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(B) Cases of real conflict— 

The best examples of the operation of s. 25 (11) are :— 

(t) Job v. Job [ (1877) 6 Ch. D. 562], At law an executor 
was liable for any loss to the testator’s estate. In equity he was 
not liable without wilful default. In this case, this was regarded 
as a matter of conflict between law and equity, and it was held 
that the rule at law as well as in equity now is that an executor or 
administrator is not chargeable without wilful default. 

(ii) Lowe v. Dixon [ (1885) 16 Q. B. D. 455]. When liability 
was incurred from loss in joint adventure, the rule of law was that 
the share each had to pay was the total amount divided by the 
number of contributors. Suppose, loss ensues in a joint adventure 
by A, B, C. The creditor realises the whole loss, (say ^1000) from 
A alone. In such a case A can recover from B and C each to the 
extent of 1/3 of the amount. But suppose C is insolvent and cannot 
pay. In such a case A would only get 1/3 from B, and he would 
himself have to bear 2/3, for B cannot be compelled to contribute 
more than his share which is 1/3. But in equity, the rule was that 
those who can pay must not only contribute their own shares, but 
they must also make good the shares of those who are unable to 
furnish their own contribution. 8 Therefore, A and B would divide 
the whole loss between themselves,—A recovering 1/2 from B. 
Here there was a conflict between law and equity, and the rule of 
equity, as held in this case, is to prevail since the Acts, at law also. 
This decision, however, made little advance, for before the Acts, 
the plaintiff would have invariably gone to the Court of Equity, for the 
same relief. 

( Hi) Walsh v. Lonsdale [ (1882) 21 Ch. D. 9]. This is an 
important case, and it raises a difficult point. The facts, in brief, 
were— 

By a written agreement L agreed to let to PE a cotton mill for 
7 years at a rent which was to be payable in advance if demanded. 
W entered and occupied the mill, and for some time paid the rent, 
but not in advance. Then L demanded a year’s rent in advance, 
and this demand not being complied with, he distrained. W then 

applicable to all contracts, including those over which equity had no jurisdiction 
prior to 1875. Held, that before the Judicature Acts the plaintiff would have had 
no remedy either at law or in equity, and he has none now, for the Acts have 
made no change as to substantive rights. ‘‘The true construction of the Judica¬ 
ture Acts is that they confer no new rights, they only confirm, the rights which 
previously were to be found existing in the courts either of law or equity; if 
they did more, they would alter the rights of parties, whereas in truth they only 

change the procedure.The different divisions of the High Court may dispose 

of matters within the jurisdiction of the Chancery and the Common law courts; 
but they cannot proceed upon novel principles.” 

8 IN INDIA, this rule has been adopted in the third paragraph of s. 43 of 
the Indian Contract Act, and ill. (c), thereunder. 
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brought this action against L claiming damages for an unlawful 
distraint. 

This was a mere agreement for a lease . 

(I) Before the Judicature Acts, the position of the parties in 
law and equity would be this : 

(a) At law, an agreement for lease did not operate as a lease. 
But the fact of paying rent showed that W was holding the land 
of* L as tenant from year to year. Therefore, L had no power to 
distrain for rent in advance from a tenant from year to year. 

( b ) Equity would enforce specific performance of the agree¬ 
ment for lease, and would compel L to perform his contract bv 
accepting a lease in accordance with the agreement. 

(II) It was held, that since the Judicature Act had effected a 
fusion between the rules of equity and law, a person holding land 
under an agreement of lease of which specific performance would be 
granted, held under the same terms as if a valid lease had been 
made according to law. The judgment is instructive—“There are 
not two estates as there were formerly, one estate at common law, 
by reason of the payment of rent from year to year, and one estate 
hi equity under the agreement. There is only one Court, and the 
rules of Equity prevail in it. The tenant holds under an agreement 
for a lease. He holds, therefore, under the same terms in equity 
as if a lease had been granted, it being a case in which both parties 
admit that relief is capable of being given by specific performance. 
That being so he cannot complain of the exercise by the landlord 
of the same rights as the landlord would have had if a lease had 
been granted, e.g., the right of distress, merely because the parch¬ 
ment has not been signed and sealed.” In short, if A agrees to 
let land to B on lease, and B goes into possession, and the agreement 
is one of which specific performance would be granted, A and B have 
the same rights as between themselves and are subject to the same 
liablities, as if a lease under seal had been already made on the 
terms of the agreement. 

This decision seems to imply that since the Judicature Act an 
agreement for a lease is in all respects as good as a lease. But 
that this is not so would appear from the following limitations of the 
Rule in Walsh v. Lonsdale : 

(i) The later case of Swain v. Ayres [ (1888) 21 Q. B. D. 
289] has made it clear that the Judicature Act has not abolished the 
difference between a lease and an agreement for a lease. An 
equitable right is not equivalent to a legal right. An agreement 
for a lease is not enforceable against a purchaser for value without 
notice. 

( ii ) As explained in Manchester Brewery v. Coombes [(1901) 
2 Ch. 608], (a) it does not affect the rights of third parties, though 
as between the contracing parties, an agreement for a lease may 
be as good as a lease, just as an agreement for sale of land may 
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serve as a completed sale as between the contracting parties; and 
(b) the rule applies only where there is a contract to transfer a legal 
title, and an act has to be justified or an action maintained by force 
of the legal title to which such contract relates.• 


9 As to the applicability of the rule in Walsh v. Lonsdale in India, see under 
Ch. Ill, maxim (VII), post; also Ch. XVI, post . 
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THE MAXIMS OF EQUITY 


§9. The Maxims* 

The maxims of equity embody the general principles on which 
the Court of Chancery exercised its jurisdiction. These originated 
from the three fundamental assumptions already referred to ( pp . 5-6, 
ante). As will be evident from the following pages, one or other 
of these maxims underlies every doctrine of equity. 

The maxims are— 

I. Equity will not suffer a wrong to be without a remedy. 

II. Equity follows the law. 

III. He who seeks equity must do equity. 

IV. He who comes into equity must come with clean hands. 

V. Delay defeats equities. 

VI. Equality is equity. 

VII. Equity looks to the intent rather than to the form. 

VIII. Equity looks on that as done which ought to have been done- 

IX. Equity imputes an intention to fulfil obligation. 

X. Equity acts in personam. 

XI. Where the equities are equal, the first in time shall prevail. 

XII. Where there is equal equity, the law shall prevail. 

(I) Equity will not suffer a wrong to be without a remedy 

(Ubi jus ibi remedium). 

The idea expressed in this maxim—that no wrong should be 
allowed to go unredressed if it is capable of being remedied by 
Courts of justice—really underlies the whole jurisdiction of equity. 
Inasmuch as the procedure at Common Law was highly technical 
and artificial, it would sometimes happen that a person having a 
legal right could not yet enforce it or redress its infringement in the 
Common Law Courts. The Court of Chancery came into being with 
a view to aid the enforcement of such rights (pp. 1-4, ante). It 
must not, however, be supposed that every moral wrong was redressed 
by the Court of Chancery. The maxim must be taken as referring 
to rights which are capable of being judicially enforced , but were 
not enforced at Common Law owing to some technical defect. Again 
equity only interfered where there was no relief, or no adequate relief 
at common law. Thus,— 

(i) It was on this maxim that equity interfered to enforce 
uses and trusts. Where A conveyed land to B, to hold to the use 
of C (before the Statute of Uses), C had no remedy at law if B claimed 
to keep the benefit of the land to himself. Equity interfered in favour 
of C because such an abuse of confidence was a wrong,—capable of 
being judicially redressed. 
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(ii) Again, if a successful plaintiff could not have legal execu¬ 
tion against the property of the judgment-debtor because his interest 
in the property was equitable only, the Court of Chancery gave 
equitable relief in the nature of execution by ( a ) the appointment 
of a receiver, supplemented, if necessary, by ( b) an injunction 
restraining the debtor from dealing with the property, [c/. O. 
39-40, C. P. Code]. 

(Hi) Snell traces to this maxim the auxiliary jurisdiction of 
equity—where equity lends its aid for the production of evidence 
which might be required at an action at law, but which could not be 
produced because of its defective machinery. Such equitable aid 
was by means of interrogatories, discovery, inspection and the like, 
f cf. O. 11-13, C. P. Code]. 

(II) Equity follows the law (Acquitas sequitur legem). 

(A) England . 

This maxim had two applications according as the subject- 
matter was a legal right or estate, or, an equitable interest—-the 
creation of equity itself: 

(?) As regards legal estates, rights, and interests,—equity is 
strictly bound by the rules of law. 

The Court of Chancery never claimed to override the Courts of 
Common Law. As Story explains, “where a rule either of the 
common or the statute law, is direct, and governs the case with 
all its circumstances, or the particular point, a Court of Equity is 
as much bound by it as a Court of Law, and can as little justify a 
departure from it.” Thus, all the canons of descent (e.g., the rule 
of primogeniture, prior to 1926) must be observed in equity, although 
productive of the greatest hardship and injustice. 

But though equity does not interfere with a man’s legal rights, 
it does not allow an unconscientious use to be made of legal rights. 
For, “Equity acts on the conscience”. 

As we shall see, the doctrines of notice and trust 1 are founded 
on this maxim. 

(ii) As regards equitable rights and interests,—equity 
although not, strictly speaking, bound by the rules of law, yet acts 
in analogy thereto whenever an analogy exists. Lord Hardwicke 
observed in Hopkins v. Hopkins [ (1739) 1 Atk. 581], It is the 
maxim of this Court that trust estates, which are the creatures of 
equity, shall be governed by the same rules as legal estates, in order 
to preserve the uniform rules of property.” Thus,— 


1 Loffus v. Maw [3 Giff. 602].—X induced his niece to live with him on a 
verbal representation that he had given her certain property by his will. But 
subsequently he revoked the will. It was held that the will was no doubt in¬ 
effective as a will was revocable at common law, but that the property was 
subject to the contract in favour of the niece, and equity would hold the heir-at- 
law a trustee for the niece to the extent of her legacy. 
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(a) As regards the quantity of interest, there may be the 
same estates in equity as at law. Thus, prior to the Law of Property 
Act, 1925, the same interests were possible at law as well as in 
equity, e.g., fee simple, fee tail. 

(b) And these equitable estates have the same incidents as if 
they were legal. Thus, as regards deaths prior to 1926, the rules 
of descent such as primogeniture, applied to equitable interests 
equally as to legal estates. Again, as regards instruments coming 
into operation before 1926, rules of construction, such as the rule in 
Shelley's case (now abolished by the L. P. A., 1925) applied to 
equitable estates. But though it acted upon analogy with legal rules, 
the rule in Shelley's case has never been applied to executory trusts 
where its application would defeat the intention of the settlor [see 
Ch. VII, post]. 

(c) Again, in the case of executed as distinguished from 
executory documents, the same words of limitation have been 
required to convey an equitable interest in fee simple, as if it were 
a legal estate. ^ (But now under the L. P. A., a conveyance of free¬ 
hold land to a person without words of limitation will pass the 
whole interest which the grantor had power to convey unless a 
contrary intention appears). 

(d) As to limitation for actions,—see “Delay defeats equities”. 

(B) India. 

It has already been pointed out that the distinction between legal 
and equitable interests does not exist in India (see p. 7, ante). In 
all actions, whether it relates to legal rights and interests, or to 
what are known in England as equitable rights and interests, if 
there be any statutory provision relating to the subject-matter, 
that must apply and equitable considerations will not be allowed to 
override the provisions of the statute. Thus,— 

(i) In all actions, the Court is to apply the law of limitation 
enacted in the Indian Limitation Act, 1908 and the Judge cannot, 
on equitable grouds, “enlarge the time allowed by the law, postpone 
its operations or introduce exceptions not recognised by it.” 2 

In a recent case, our Supreme Court has said— 

“Rules of equity have no application where there are definite statutory pro¬ 
visions specifying the grounds on the basis of which alone the stoppage or sus¬ 
pension of running of time can arise. While the Courts are necessarily astute 
in checkmating fraud, it should be equally borne in mind that statutes of limi¬ 
tation are statutes of repose” 3 . 

There cannot be any * equitable’ construction of a statute of 
limitation. As the Privy Council observed— 

“The fixation of periods of limitation must always be to some extent 
arbitrary, and may frequently result in hardship. But in construing such pro¬ 
visions equitable considerations are out of place, and the strict grammatical 
meaning of the words is the only safe guide.*’ 4 

2 Sarat Kamini v. Nagendra, (1925) 29 C.W.N. 973. 

3 Yeswant v. Walchand, (1950) S.C.R. 852 

4 Nagendranath v. Stiresh, AIR 1932 P.C. 165. 
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• V ^ ry . lttle reflecti on is necessary to sho^y that great hardships may 
occasionally be caused by statutes of limitation in cases of poverty, distress and 
ignorance of rights; yet the statutory rules must be enforced according to tlv-ir 
ordinary meaning in these and in other like cases. ” 5 

The only apparent exception to the above rule is to be found 
in the principle “Act of Court hurts no person.’’ This means that 
where the suitor himself is not negligent, but delay has been caused 
by oversight or negligence of the Court itself or its officers, the suitor 
should not suffer, by the strict application of the law of limitation. 6 
In such cases, relief is granted to undo the mischief due to the act 
of the Court itself. Hence, it is not really an exception to the 
principle that limitation is not to be extended on equitable considera¬ 
tions. 

(it) Just as the Court cannot enlarge the period of limitation 
prescribed by the law, it cannot also shorten that period, on equitable 
considerations, such as laches (on this point, see under ‘Delay 
defeats equity’, post). 

(iii) The law of registration cannot be overridden by applying 
an equitable doctrine, such as part performance, 7 nor can the for¬ 
malities laid down by the law of transfer 8 be overridden by any such 
doctrine. As the Privy Council observed— 

“Nor can equity override a statute and confer upon a person a right which 
the statute enacts shall be conferred only by a registered instrument.” 7 

(Ill) He who seeks equity must do equity. 

(A) England . 

This maxim means that equitable relief, which is discretionary 
by nature, will be granted to the plaintiff only upon condition that he 
gives the defendant any corresponding rights that the defendant 
may be entitled to, in respect of the transaction in which relief is 
sought. In other words, while a Court of law would give relief to 
the plaintiff as soon as a legal injury is proved, regardless of any 
corresponding right to relief of the other party, leaving that to be 
the subject-matter of a separate suit, a Court of Equity w r ould not 
allow the plaintiff to say, “Give me the equitable relief that I seek, 
but I am not prepared to make any allowances for the claim or the 
right of the other party. Let him enforce it by a separate suit.’’ 
This rule is illustrated by— 

(a) The conditions upon which equitable remedies are 

granted by a Court of Equity : 

One who seeks to have his contract rectified or cancelled, on the 
ground that he has been the victim of mistake, fraud or sharp 
practice, must not only show that his dealings throughout the 
transaction has been straightforward in every respect, but he will 

5 Euchmee v. Ranjeet , 20 W.R. 375 P.C. 

6 Sarat Kamini v. Nagendra, (1925) 29 C.W*N. 973. 

7 Ariff v. Jadunath, (1931) 35 CWN 550 P.C. 

8 Probodh v. Dantmara Tea Co., (1949) 45 v CWN 132 P.C. 
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get the relief only on terms of doing equity to the other party, 
(e.g., by compensation to the other party), which justice may require. 
Thus, in setting aside unconscionable bargains, the Court would 
see that the money borrowed is repaid with fair interest (see Ch. XVI, 
post). The principle is— 

“No man can at once treat the contract as avoided by him, so as to resume 
the property which he parted with under it, and at the same time keep the money 
or other advantage which he has obtained under it.** \ Clough v. I. & N. IV. R. 
(1871) 7 Ex. 26]. 

(b) The doctrine of mutuality in specific performance. 

Equity will not decree specific performance of a contract at the suit 
of one party, unless it will decree specific performance at the suit 
of the other party as well. 

(c) The maxim is also illustrated generally in the doctrines of 
election and mortgage. Thus, equity would allow the mortgagor 
to redeem the property even after expiry of the contractual period, 
but only on conditions which are fair to the mortgagee. 

(d) This equity also underlies the rule which enjoins payment 
of compensation for repairs and improvements made by a person 

who holds the legal estate, when the property is sought: to be 
recovered by a person entitled in equity. “Where a purchaser for 
value is evicted in Equity, under a prior title , he will be credited 
with all money expended by him in necessary repairs or permanent 
improvements (except improvements made after he had discovered 
the defect of title) M (Dart). 

( e) Another application of the principle is the rule in Lake 
v. Gibson [1 Eq. Ca. 290]. 

“A constructive trust may arise where a person, who is only a part owner , 
acting hona fide, —permanently benefits an estate by repairs or improvements ; for 
a lien or trust may arise in his favour in respect of the sum he has expended in 
such repairs or improvements. 1 * 

When a person in possession of property has, under a mistaken 
belief that he is entitled to it:, expended money in permanent 
improvements, the true owner, if he has to assert his title in equity, 
is required to do equity, bv repaving the money \Halsbury, 2nd Ed., 
Vol. XIII, p. §6]. 

(f) It also underlies the equitable doctrine of mortgage by 
deposit of title-deeds. If a man pledges his title-deeds as a security 
for a loan, he must pay the money before he wants to get back the 
deeds, though a mortgage of land could not be created without 
writing by reason of the Statute of Frauds. [ Russel v. Russel , 
(1783) 1 Bro. C. C. 269]. 

(B) India. 

1. In India, the principle of restitution or compensation as 
a condition for equitable relief has been embodied in ss. 38 and 41 of the 
Specific Relief Act and ss. 19A and 64 of the Contract Act- 
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(i) S. 19A of the Contract Act says— 

<4 19A. When consent to on agreement is caused by undue influence, the 
agreement is a contract voidable at the option of the party whose consent was 
so caused. 

Any such contract may be set aside either absolutely or, if the party who 
was entitled to avoid it has received any benefit thereunder, upon such terms and 
conditions as to the Court may seem just. 

Illustration. 

A, a money lender, advances Rs. 100 to B, an agriculturist, and, by undu** 
influence, induces B to execute a bond for Rs. 200 with interest at 6 per cent, 
per month. The Court may set the bond aside, ordering B to repay the Rs. 100 
with such interest as may seem just.’* 

The illustration explains the section. It means that when a 
party seeks to set aside a contract on the ground of undue influence, 
the Court may require that party to restore to the other party 
the benefit that the former has received under the contract, or 
compensate him. 

(ii) S. 64 of the Contract Act provides— 

44 .The party rescinding a voidable contract shall, if he have received 

any benefit thereunder from another party to such contract, restore such benefit, 
so far as may be, to the person from whom it was received”. 

This section differs from s. 19A in the following respects : 
(a) While s. 19A is confined to the case of ‘undue influence’, s. 64 
is comprehensive enough to include not only undue influence, but 
also all other grounds upon which a contract becomes voidable, 
such as coercion, fraud, misrepresentation as well as the cases 
mentioned in ss. 39, 53 and 55. (b) While s 19A uses the word 
‘may’', s. 64 uses the word ‘shall’. Hence, where the plaintiff who 
seeks to rescind a contract on the ground of undue influence has 
received some benefit under the contract, the Court must direct him 
to restore the benefit and to this extent s. 19A is bo be read 
subject to s. 64. 

Since the obligation to restore the benefit is absolute under s. 64, 
where a contract is rescinded under s. 39 (because the defendant has 
refused to perform or disabled himself from performing), the 
plaintiff has to restore the benefit even though he is entitled to 
obtain damages from the defendant for breach of the contract. 9 

(Hi) S. 38 of the Specific Relief Act says— 

44 38 . On adjudging the rescission of a contract, the Court may requiro 
the party to whom such relief is granted to make any compensation to the other 
which justice may require.** 

S. 35 of the Specific Relief Act enumerates the conditions upon 
which rescission of a contract is available. One of these is that the 
contract is voidable. So far s. 38 is on common ground ?with s. 64 
of the Contract Act. 

9 Muraltdhar v. International Film Co., A.I.R. 1943 P.C. 34. 
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(ry) S. 41 of the Specific Relief Act says— 

“ 41 . On adjudging the cancellation of an instrument, the Court may 
require the party to whom such relief is granted to make any compensation to 
the other which justice may require.” 

S. 41 is wider than s. 38 of the Specific Relief Act inasmuch 
as (a) it includes not only voidable but also void instruments; 
(b) it is not confined to contracts but relates to all written 
instruments (vide s. 39). 

The following principles apply to the equity of restoration 
under s. 41 : 

(a) The relief is discretionary with the Court but the discre¬ 
tion is very wide. The Court is competent to require the party to 
make ‘any compensation which justice may require’. Whether 
compensation should be awarded at all or what should be the 
measure of compensation must depend on the special circumstances 
of each case. 

(b) No compensation is payable where the contract is without 
consideration. 10 


Illustration. 

Where a bond executed by a minor was subsequently incorporated as a 
consideration for another bond executed by him on attaining majority, and the 
other party brought a suit on the basis of the latter bond, held, that no compen¬ 
sation was payable as there was no consideration for the latter bond,—the bond 
executed during minority having been void. 1 ® 

(c) The discretion conferred upon the Court by sec. 41 should 
be so interpreted and exercised as only to impose upon a plaintiff 
seeking relief by way of cancellation of an instrument such condi¬ 
tions as the law would impose upon him if the position of the parties 
were reversed and- he were the defendant in a suit brought to enforce 
the instrument according to its terms. 11 ‘Justice of the case’ requires 
that the parties should be restored to the position which they occupied 
at the time the contract was entered into. 

Illustration . 

Upon the cancellation of instruments of hypothecation and sale on proof 
of fraud and collusion between the grantee, who had advanced money, and the 
manager of the grantor’s estate, the grantor having been unduly influenced in the 
transaction, it was held that the condition of cancellation should be not the 
repayment of all money received by the manager, but only of sums shown to have 
been paid to the grantor personally and of such sums received by the manager 
as he would have been justified in borrowing in the course of a prudent manage¬ 
ment of the estate. 1 * 

2. The principle underlying s. 41 of the Specific Relief Act has 
been applied to cancellation of contracts on the ground of minority, 
which renders the contract void. 

10 Ram Sarup v. Brij Mohon, A.I.R. 1938 Oudh 14. 

11 Gaya Prosad v. Sarfaraz, 29 I.C. 972. 

12 .1/7/ Singh v. Bejai Bahadur, 11 Cal. 61 P.C. 
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(!) Though a contract with a minor is void, when a person 
purchases property from a minor without knowledge of the executants 
minority, the sale can be rescinded on the ground of the executant’s 
minority only on condition that the minor refunds to the purchaser 
the amount of consideration received from him. Though a minor 
is not personally liable to repay a loan, where he induces a person 
to enter into a contract with him on a fraudulent representation 
that he is a major, then unless the other party was himself aware 
of the fact of minority, the minor can have the contract set aside 
only on restoring the benefit he has received from the contract, 
e.g., on condition of refund of purchase money in the case of sale. 14 ’ 15 * 

(ii) But the Court would refuse to exercise its discretionary 
power under s. 41 where the defendant had advanced money to the 
minor with full knowledge of his infancy. 16 

Illustration. 

A mortgagor employing an attorney who also acts for the mortgagee hr 
a mortgage transaction, must be taken to have notice of all the facts brought to* 
the knowledge of the attorney and therefore where the Court rescinded the contract 
of mortgage on the ground of the mortgagor’s infancy and found that the 
attorney had notice of the infancy, or was put upon inquiry as to it, it was held 
that the mortgagor was not entitled to compensation under the provisions of 
sections 38 and 41 of the S. R. Act. 16 

3. But this equity is not confined to cases governed by the 
Contract Act or the Specific Relief Act, but is one of general 
application. Thus, it has been applied in cases under the Hindu 
Law, when an alienation by a widow is set aside at the instance 
of a reversioner on the ground of legal necessity. If the alienation 
was justified by necessity and the transferee acted in good faith and; 
after due enquiry as to its existence, the alienation would be upheld 
in toto, even though a part of the consideration money is not even¬ 
tually apolied for the purposes of necessity ; no question of application 
of the equitable principle arises in such a case. 17 If, on the other 
hand, there was no necessity for the alienation or the alienee knew 
rhat the money was not required, in whole or in part, for purposes 
of necessity, but a portion of the money was in fact spent for such 
purposes, the alienation would be set aside only on equitable terms, 
vis., on condition of repayment of the sum actually spent for purposes 
of necessity, with reasonable interest. 18 But in adjusting the- 
cquities between the parties, the Court cannot make a new bargain 
between the parties and uphold the alienation of a proportionate- 
part of the property; the alienation must be set aside in toto but or* 
term of repayment of such part of the consideration money as was 
justified. 19 

13 Syedul v. Ariff, (1916) 21 C.W.N. 257 P.C. 

14 Hamath v. Indar , 45 All. 179 P.C. ^ 

15 Sadique v. Jai Kishore, (1928) 32 C.W.N. 874 P.C. 

16 Mohori Bibee v. Dharmodas, 30 Cal. 539 P.C. 

17 Suraj v. Chain Sukh A. 1927 P.C. 257; Krishen v. Nathti (1927) 49 A!J T 
349 (P.C.). 
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The above principles have been applied in setting aside alienations 
by other limited owners such as the manager of a Hindu joint 
family, 19 shebait of a Deity, 20 the proprietor of an impartible estate. 18 

4. The principle of compensation for improvements is embodied 
in s. 51 of the Transfer of Property Act which says— 

**51. When the transferee of immoveable property makes any improvement 
on the property, believing in good faith that he is absolutely entitled thereto, and 
he is subsequently evicted therefrom by any person having a better title, the 
transferee has a right to require the person causing the eviction either to have 
the value of the improvement estimated and paid or secured to the transferee, or 
to sell his interest in the property to the transferee at the then market value 
thereof, irrespective of the value of such improvement.” 

It embodies the principle enunciated in Lake v. Gibson, which 
has been stated at p. 16, ante. The conditions for application of this 
section are— 

(a) The person entitled to the benefit of this section must be a 
transferee. A trespasser or a stranger building upon a land, 
knowing it to be the land of another, is not entitled to any equity, 
.and the true owner can recover the land together with all improve¬ 
ments made by the trespasser. 1 

(b) The transferee must, while making the improvement, 
believe himself to be absolutely entitled to the land. 

(c) Such belief must be in ‘good faith’. 

Hence, a lessee or a tenant or a mortgagee is not entitled to the 
benefit of this section, because these persons cannot possibly believe 
in good faith that the land belongs to them absolutely . 

(d) The transferee must be subsequently evicted by a person 
'having ‘better title’. 

If all the above conditions are satisfied, the evictor is put to his 
option to choose between two alternatives— 

(i) either, to pay the value of the improvements to the 
transferee’, 

(u) or, to sell his interest to the ‘transferee’, at its the then 
•market-value, irrespective of the value of such improvement. 

(IV) He who comes into equity must come with clean hands. 

1. When the plaintiff’s claim is tainted with some illegality or 
fraud, in respect of the subject matter of the suit, a Court of equity 
•will refuse to aid him. 2 Strahan explains,— 

18 N a gap pa v. Brahadambal, (1935) 39 C.W.N. 709 (P.C.). 

19 Ramsundar v. Lachmi, (1929) 33 C.W.N. 699 (P.C.). 

20 Jswar Lakshi Dtirga v. Surendra, (1941) 45 C.W.N. 665. 

1 Vallabhdas v. Development Office, (1929) 53 Bom. 589 P.C. 

2 Overton v. Banister, [ (1844) 3 Hare 503].—An Infant concealing her age 
obtained from her trustees a sum of stock to which she was entitled only on 
•coming of age. Subsequently she instituted a suit against the trustees, to compel 
them to pay over again the stock which had been improperly paid to her during 
'minority. Held, that though the receipt of an infant was ineffectual to discharge 
a debt, yet the infant, having misrepresented her age, could not set up the in¬ 
validity of the receipt. 
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“A Court of Law cannot take into consideration the conduct of the plaintiff 
provided he is acting within the law. Even where his motive is pure malignity, 
if he has not broken the law, he is entitled to his legal remedy. But as equit¬ 
able remedies are in the discretion of the Court, the Court before granting one 
will enquire whether the plaintiff’s conduct in the matter before it has been 
conscientious, and also whether he himself is prepared to act as a man of cons¬ 
cience towards the defendant.” 

2. The maxim, however, does not extend to any misconduct, 
however gross, which is unconnected with the matter in litigation, 
and with which the opposite party has no concern. The Court will 
not go outside the subject matter of the controversy, and make its 
inference to depend upon the character and conduct of the moving 
party in no way affecting the equitable right which he asserts against 
the defendant, or the relief which he demands (Pomeroy). 

3. The distinction between the present maxim and the previous 
one [Maxim (III) ] should be carefully noted. The previous maxim 
does not assume that the plaintiff’s conduct has been unconscionable, 
but applies where both parties have claims to relief as against each 
other, and so Equity would grant relief to the plaintiff on condition. 
But the present maxim applies where the defendant has no independent 
claim of his own, but the plaintiff is guilty of such unfairness that 
Equity refuses him any relief at all. 

(V) Delay defeats equities- ( Vigilantibus , non dormientibus 
jura subveniunt). 

(A) England. 

1. Scope of the Maxim. 1* This maxim has also been 
expressed in other words, viz., “Equity aids the vigilant and not 
the dormant.’’ This maxim means that while a legal claim is not 
barred by any lapse of time shorter than the period prescribed by 
the Statutes of Limitation an equitable claim may in some cases be 
barred by the unreasonable delay of the plaintiff in seeking the relief, 
though there is no statutory bar to the claim. 

2. The Court of Equity in England has always discountenanced 
the Inches or unreasonable delay of a suitor in asserting or enforcing 
his rights, holding that it would be unjust to allow a claim to be 
asserted after an undue lapse of time. In the words of Lord Camden 
in Smith v. Clay [ (1767) 3 Bro. C. C. 640], 

“A Court of Equity has always refused its aid to stale demands, where 
a party has slept upon his rights and acquiesced for a great length of time- 

Nothing can call forth this Court into activity but conscience, good faith and 

reasonable diligence; when these are wanting the Court is passive and does 
nothing.” 

As Strahan observes— 

“The doctrine of laches in Court of Equity is not an arbitrary or technical 
doctrine. Where it would be practically unjust to give a remedy either because 
the party has by his conduct done that which might fairly be regarded as equi¬ 
valent to a waiver of it, or where by his conduct or neglect he has, though per¬ 

haps not waiving that remedy, yet put the other party in a situation in which 
it would not be reasonable to place him if the remedy were afterwards to be 
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asserted, in either of these cases lapse of time and delay are most material. 
'Thus, for example, where a purchaser seeks to set aside or rescind a contract 
induced by fraud, he must apply for relief with reasonable diligence, and where 
owing to delay on his part other parties have acquired rights or the property has 
deteriorated in value or changed in condition, the Court will refuse rescission.” 

3. (a) This maxim, however, has no application to cases to 
which the Statutes of Limitation apply expressly or by analogy . In 
ihese cases, equity follows the law and allows the same time for 
•enforcing the right, whether legal or equitable, as a Court of law 
would, and delay short of the statutory period is no bar to a claim, 
whether legal or equitable. 

(b) But where the relief sought is purely equitable and there 
is no alternative or corresponding legal remedy, the Statutes of 
Limitation are not applicable even by analogy. In these cases, Equity 
will refuse the equitable remedy if the plaintiff has been guilty of 
unreasonable delay in applying for it. Such unreasonable delay is 
technically called laches. 

4. Delay will be fatal to a claim for equitable relief, only 
(i) if it has resulted in the destruction or loss of evidence by which 
the claim might have been rebutted, or (ii) if it is evidance of an 
agreement by the plaintiff to abandon or release his right, or (iii) if 
the plaintiff has so acted as to induce the defendant to alter his 
position on the reasonable faith that he has released or abandoned 
his claim. But apart from such circumstnce, delay will be immaterial. 
f Black v. Gale , (1886) 32 Ch. 581.] 

5. As there can be no abandonment of a right without full 
"knowledge, legal capacity, and free will,—ignorance or disability or 
undue influence, will be a satisfactory explanation of delay 
{Allcard v. Skinner , (1887) 36 Ch. D. 145.] 

II. Laches and Acquiescence. 

1. Laches is thus an equitable defence which bars an equitable 
remedv. Acquiescence is a similar equitable defence which is 
sometimes treated as identical with laches but is in fact quite distinct 
from the latter both as to its meaning and effect. 

“When a Court of equity is asked to / enforce a covenant by decreeing 
specific performance or granting an injunction, in other words, when equitable as 
distinguished from legal relief is sought, equitable as distinguished from legal 
defences may have to be considered. The conduct of the plaintiff may disentitle 
him from relief; his acquiescence in what he complains of, or his delay in seeking 

relief, may of itself be suffinient to preclude him from obtaining it.” [Knight v. 

Simmonds, (1896) 2 Ch. D. 297]. 

In the words of Green V. C. [ Hall v. Otter , 52 Eq. 522], 

“The defence of laches and acqiescence are cognate but not correlative; 

they both sprang from the cardinal rule that * he who seeks equity, must do 
equity’. Acquiescence, however, properly speaking, relates to inaction during the 
performance of act. Laches relates to delay after the act is done.” 

2. The distinction between laches and acquiescence may 

further be explained as follows :— 
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Laches is merely passive while aquiescence almost implies 
active consent . Laches means that a plaintiff is bound to prosecute 
his claim without undue delay. But the defence of laches is only 
allowed where there is no statutory bar. When there is a statute 
of limitation, the plaintiff is entitled to the full statutory period 
before his claim becomes unenforceable. 

But acquiescence operates only by way of estoppel. It is 
quiescence in such circumstances that assent may reasonably be 
inferred. Acquiescence depends on knowledge, capacity and free¬ 
dom. Lapse of time or statutory limitation is of no importance. 
The plaintiff is estopped immediately by his conduct. A person does 
not acquiesce in a wrong by merely delaying to enforce his right, 
but if he lies by with full knowledge of his rights, 3 and tacitly allows 
conduct which is inconsistent with them, and thereby induces another 
to incur expense, or alter his condition, or leads innocent parties to 
gain interests which would be prejudiced by the subsequent enforce¬ 
ment of his right, he will be precluded from questioning in Equity 
acts which he himself has authorised by his conduct. 

“If a party having a right stands by and secs another dealing with the 
property in a manner inconsistent with that right, and makes no objection while 
the act is in progress, he cannot afterwards complain. That is the proper sense 
of the word acquiescence.” [Duke of Leeds v. Earl of Amherst, (1846) 78 
R.R. 47]. 

It is to be remembered, however, that if the person doing the 
act himself knew that he was doing a wrong, the defence of 
acquiescence will not be available against the rightful owner 
[Smith v. Smith, (1875) L. R. 20 Eq. 500], 

(B) India. 

1. Pleas of laches and acquiescense are frequently, and rather 
vaguely, taken in Indian pleadings. But as the law of limitation 
is in this country directly applicable to all kinds of actions and suits, 
simple laches or delay for any length of time, short of the statutory 
period, will not be an absolute bar to a plaintiff's suit. But— 

(i) a considerable delay, if unexplained, may sometimes raise 
a presumption against the existence of the right which the plaintiff 
seeks to enforce, and induce the Court to look with very great 
jealousy at the evidence produced in support of it. [Ameerunissa v. 
Ashrufunessa, 17 W. R. 259 P. C.] 

(ii) Again, the policy of the law being to secure quiet possession 
to people who are in apparent lawful holding of an estate, lapse of 
a long time, coupled with the absence of evidence as to the circum¬ 
stances in which the possession commenced, leads to a presumption 
that it originated in a lawful title [Magniram v. Kasturbhai, (1921) 
46 Bom. 481 P.C.]. Thus, where the validity of a permanent lease 
or transfer made bv a limited owner (such as a shebait) comes into 

3 There is no acquiescence where the party is under a mistake as to the 
true legal position [Kochuni v. Kuttanunni, A.I.R. 1948 P.C. 47]. 
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question after a long time after the grant, so that it is not possible 
to ascertain the circumstances in which it was made, the Court should 
assume that the grant was made for necessity so as to be valid 
[Gaurisankar v. Jiwan , (1927) 32 C. W. N. 257 P. C.]. “In such 
circumstances, presumptions are permissible to fill in the details 
which have been obliterated bv time” \Venkata v. Rani Saheha 
(1919) 43 Mad. 541 (545) P.C.]/ 

(Hi) Such laches may also be a ground for refusing a relief 
which the Court has a discretion to grant or refuse, e.g., costs 
[Bangachandra v. Jagat, (1916) 21 C.W.N. 225 P.C.]. But it would 
not apply to suits for specific performance or for rescission of con¬ 
tracts which are equitable reliefs in England, but are statutory in 
India. 

2. The scope of acquiescence is larger. It is expressly 
recognised in els. (h) and (j) of s. 56 of the Specific Relief Act. 
Under this section, injunction cannot be granted— 

(a) to prevent a continuing breach in which the applicant has 
acquiesced ; 

( b ) when the conduct of the applicant or his agents has been 
such as to disentitle him to the assistance of the Court. 

3. Apart from these statutory provisions, “where there is more 
than mere laches, where there is conduct or language inducing a 
reasonable belief that a right is foregone, the party who acts upon 
the belief so induced, and whose position is altered by this belief, is 
entitled in this country, as in other countries, to plead acquiescence 
and the plea, if sufficiently proved, ought to be held a good answer 
to an action, although the plaintiff may have brought his suit within 
the period prescribed by the law of limitation”. 4 

4. The doctrine of equitable estoppel as enunciated in the case 
of Beniram v. Kundanlal 5 is an application of the principle of 
acquiescence [see under Ch. XVII, post ]. 

(VI) Equality is equity. (A equalitus est quasi equitas). 

(A) England . 

“Equity delighteth in equality.” This may be illustrated as 
follows : 

1. Equity leans against joint tenancy. At law, on the death 
of a joint-tenant, the whole estate belongs to the survivor and 
nothing to the representative of the deceased. Here there is no 
equality, except perhaps, an equality of chance. Equity therefore, 
held that the survivor is a trustee for the representative of the 
deceased in proportion to the sum advanced by him (notwithstanding 
the legal estate being vested in the survivor). 


4 Uda Begum v. Imamuddin t 1 All. 82. 

5 Beniram v. • Kundanlal , (1899) 21 All. 496 P.C. 




MAXIMS OF EQUITY 


33 


cn. hi.] 


In other words, equity applied the rule of tenancy in common 
and not of joint tenancy in cases of— 

(i) Joint purchases : Where the money has been advanced in 
unequal shares, as appears by the deed. But if the purchase money 
has been advanced equally , the purchasers may be presumed to have 
purchased with a view to benefit survivorship (Lake v. Gibson ). 
Even where money is advanced equally, equity will readily treat the 
joint tenancy as severed on the slightest grounds. 

(ii) Joint-mortgages : Where a mortgage, is made to two per¬ 
sons jointlv, whether the money is advanced equally or unequally . 
The mere circumstance of the transaction being a loan is sufficient 
to repel the presumption of an intention to hold the mortgage as a 
joint tenancy. 

(Hi) Partners: If partners buy land for the business of the 
firm, they arc always regarded as tenants in common [Lane v* 
Craddock, (1732) 3 P. Wms. 158]. 

2. The doctrine of contribution as between joint debtors and 

sureties is also founded on this principle, viz., that when several 
persons are debtors, all shall be equal and if the creditor does not 
make them contribute equally, the Court of Equity will secure that 
object [Dering v. Winchelsea, (1787) 1 Cox. 318; Craythorne v. 

Swinburne, (1807) 14 Ves. 160]. 

The rule of contribution between co-sureties, however, becomes 
a little more complicated when any of the sureties becomes insolvent. 
So long as all the sureties are solvent, the extent of liability of each 
is equal, both in law and in equity; in other words, each is liable 
for a fraction of the liability corresponding exactly to the number of 
sureties. 

But where one of the sureties becomes insolvent, law and equity 
took different views. While law enforced the strict rule of equality 
just mentioned, Equity would apply the rule in Loive v. Dixon, (1885) 
16 Q.B.D. 455 (see p. 17, ante) in such cases, so that those who 
are solvent must also share the liability of the insolvent sureties, apart 
from their own share according to arithmetical equality. 

3. As regards co-mortgagors, the principle of contribution is 
that a property which is equally liable with other property to pay a 
debt shall not escape, because the creditor has been paid out of the 
other property alone. So, 

“If several estates be mortgaged for or subject equally to one debt, the 
several estates shall contribute rateably to that debt; being valued for that pur¬ 
pose, after deducting from each estate any other incumbrances by which it is 
affected.” 6 


6 Fisher on Mortgage, 6th Ed., p. 688. 


3 
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4. The doctrine of contribution between co-trustees is also an 
offshoot of this maxim. When trustees are equally to blame for a 
breach of trust, they are jointly and severally liable to the bene¬ 
ficiaries, and when one of them makes good the breach, he is en¬ 
titled to contribution from his co-trustees [Fletcher v. Green , (18G4) 
33 Beav. 420; see, further, under Ch. IX, post.]. 

(8) India . 

1. S. 42 of the Indian Contract Act, 1872, applies the principle 
of tenancy in common and not of joint tenancy as regards the de¬ 
volution of joint liabilities : 

“42. When two or more persons have made a joint promise, then, unless: 
a contrary intention appears by the contract, all such persons during their joint 
lives, and after the death of any of them, his representative jointly with the 
survivor or survivors, and after the death of the last survivor, the representatives 
of all jointly, must fulfil the promise.” 

This means that when a joint promisor dies, his liability falls 
on his representatives jointly with the survivor or survivors, and on 
the death of the last survivor, the representatives of all the joint 
promisors must fulfil the promise, unless, of course, there is a con¬ 
trary intention in the contract. 

2. In India, provisions relating to contribution are contained 
in ss. 43, 69-70, 146-147 of the Contract Act and s. 82 of the Trans¬ 
fer of Property Act. But the application of the rule of contribution 
is not confined within tlie above statutory provisions, and it will be 
applied whenever justice, equity and good conscience call for its 
application. Thus, a heir under Mahomedan Law is bound to con¬ 
tribute towards debts properly paid by his co-heirs to the extent of 
his share, even though different portions of the assets devolve 
according to different rules of descent. 7 

3. The rule of contribution between joint promisors is laid 
down in s. 43 of the Contract Act: 

“43. When two or more persons make a joint promise, the promisee may, 
in the absence of express agreement to the contrary, compel any one or more 
of such joint promisors to perform the whole of the promise. 

Each of two or more joint promisors may compel every other joint promisor 
to contribute equally with himself to the performance of the promise, unless a 
contrary intention appears from the contract. 

If any one of two or more joint promisors makes default in such contribution, 
the remaining joint promisors must bear the loss arising from such default in 
equal shares. 

Explanation. —Nothing in this section shall prevent a surety from recovering, 
from his principal, payments made by the surety on behalf of the principal, or 
entitle the principal to recover anything from the surety on account of payments 
made by the principal. 

Illustrations. 

(a) A, B, and C jointly promise to pay D, 3,000 rupees. D, may compel 
either A or B dr C to pay him 3,000 rupees. 


7 Kazim v. Sadiq, (1938) 42 C.W.N. 900 P.C. 
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( b ) A, B, and C jointly promise to pay D the sum of 3,000 rupees. C U 
compelled to pay the whole. A is insolvent, but his assets are sufficient to pay 
one-half of his debts. C is entitled to receive 500 rupees from A’s estate, and 
1,250 rupees from B. 

Thus, in the absence of a contrary intention in the contract, a 
joint promisor has a right of contribution against co-promisors, if 
the promisee has compelled him to perform the entire contract or 
recovered more than what was due in his share. 8 The right to con¬ 
tribution arises after the debt has been discharged 9 by the person who 
claims it and not before it; mere existence of a decree against him is 
not enough. 10 

The implied contract between the joint promisors to contribute 
is independent of the contract between the promisors and the pro¬ 
misee. Hence, the promisee cannot, by any action on his part, 
absolve a joint promisor from his liability to contribute. 11 

4. As to contribution between co-mortgagors , the Supreme 
Court has laid down 12 that the law on this subject is contained in 
s. 82 of the Transfer of Property Act, 1882 and that the provisions 
of this section are not to be modified by anything contained in s. 43 
of the Contract Act or on equitable considerations. 

5. 82 of the Transfer of Property Act provides— 

“82. Where property subject to a mortgage belongs to two or more persons 
having distinct and separate rights of ownership therein, the different shares in 
or parts of such property owned by such persons are, in the absence of a contract 
to the contrary, liable to contribute rateably to the debt secured by the mortgage, 
and, for the purpose of determining the rate at which each such share or part 
shall contribute, the value thereof shall be deemed to be its value at the date of 
the mortgage after deduction of the amount of any other mortgage or charge to 
which it may have been subject on that date. 

Where, of two properties belonging to the same owner, one is mortgaged 
to secure one debt, and then both are mortgaged to secure another debt, and the 
former debt is paid out of the former property, each property is, in the absence 
■of a contract to the contrary, liable to contribute rateably to the latter debt after 
deducting the amount of the former debt from the value of the property out of 
which it has been paid. 

Nothing in this section applies to a property liable under section 81 to the 
claim of the subsequent mortgagee.” 

The principle underlying the section is that, in the absence of a 
contract to the contrary, co-mortgagors are bound to contribute 
proportionately to the value of the shares or parts of the mortgaged 
property owned by them and not in proportion to the extent of the 
benefits derived by each of them. 12 

8 Lalta Prasad v. Zahuruddin , 32 All. 479 (483). 

9 Gardner v. Braoke, (1897) 2 Ir. Rep. 6 (12). 

10 Ram Pershad v. Ncerbhoy, (1872) 11 B.L.R. 7G; see also ills, (b)—(d) 
to s. 43. 

11 Narendra v. Pashupati, A.I.R. 1949 Cal. 242. 

12 Kidar v. Iiari, (1952) S.C.R. 179. 
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Illustration . 

A, B and C separately own properties of unequal value,—Blackacro, White- 
acre and Greenacre (the values being Rs. 30,000; Rs. 20,000; Rs. 10,000, res¬ 
pectively). A, B and C, in various combinations, incur debts,—their individual 
liability for the same being assumed to be Rs. 2,000; Rs. 3,000 and Rs. 5,000, 
respectively. 

In order to clear off the above debts, A, B and C jointly mortgage their 
three estates for Rs. 10,000, the total aggregate sum due at the date of the 
mortgage from the three of them. There is no contract between them either in 
the mortgage deed or otherwise, regarding their respective shares of responsibility 
in’the mortgage debt of Rs. 10,000. 

At the date of redemption, the mortgage debt has swollen to Rs. 15,000. A 
alone redeems by selling Blackacre, which is his separate estate, to the mort¬ 
gagee for Rs. 35,000 (that being the value of Blackacre at the date of redemp¬ 
tion). Rs. 15,000 of this is applied in satisfaction of the mortgage debt. What 
are A’s rights as against B and C for the payment of this Rs. 15,000? 

If they were to contribute in proportion to the extent of the benefits derived 
by them, B would have to contribute Rs. 4,500 (*.<?., 3/10 of Rs. 15,000) and C 
would have to contribute Rs. 7,500 (i.e., 5/10 of Rs. 15,000). But in the absence of 
a contract to the contrary, the rules laid down in ss. 82 and 92 of the T. P. Act 
must apply. Hence, they are to contribute according to the value of their interests 
in the properties mortgaged. 13 

(VII) Equity looks to the intent rather than to the form. 

In every transaction, equity looks to the real intention of the 
parties rather than to the external forms which were scrupulously 
regarded in common law. This maxim is illustrated by— 

(i) The equitable doctrines governing Mortgages. The whole 
law of mortgage in equity is based upon the conception of the transac¬ 
tion as a mere debt, as contrasted with the common law view of 
mortgage as an absolute transfer, subject to a condition (See 
Ch. XIII). 

(ii) The doctrine of Penalties and Forfeitures- Equity refused 
to enforce stipulations in a contract imposing a money-penalty in 
lerroretn for the breach of the contract, if such breach could be 
adequately compensated by damages, on the principle that perfor¬ 
mance of the act was the principal and the penalty or forfeiture was 
merely accessory (See Ch. XV). On the same principle, equity 
relieved against forfeitures in leases designed to secure the performance 
of some collateral act, e.g., the payment of rent, when the Court 
could give by way of compensation all that was required. But not 
otherwise. 

(iii) The doctrine of Precatory Trusts is also founded on this 
maxim. 

(VIII) Equity looks on that as done which ought to have been 
done. 

(A) England. 

(a) This maxim has its chief application in the case of contracts. 
Equity will treat the subject-matter of a contract as to its consequences 

13 Kidar v. Hari, (1952) S.C.R. 179. 
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and incidents in the same manner as if the act contemplated in the 
contract had been completely executed,—from the moment the 
agreement has been made, though all the legal formalities of the 
contract have not yet been complied with. But this equity arises 
only in favour of persons entitled to enforce the contract specifically, 
and not in favour of volunteers, i.e., persons who have paid no 
consideration. Thus, 

(/) With regard to an executory contract for lease of land } — 
a person, who enters into possession of land under an agreement 
for lease, which is specifically enforceable, is regarded as between 
himself and the other party as being in the same position as if the 
lease had been actually granted to him [Walsh v. Lonsdale, (1882) 
21 C/h. 1J>. 9 ]. 

(ii) Similarly, as to an agreement for sale of land. Though at 
law, the ownership remains with the vendor, in equity the purchaser 
is looked upon as the owner of the land, and the vendor who holds 
the legal estate, holds it as trustee for the vendor, from the moment 
the agreement is made though the conveyance has not yet been made. 
(See Ch. VIII, § 49, post). 

(iii) According to this maxim, a contract to transfer after- 
acquired property, if made for valuable consideration, is enforced in 
equity. At law, non-existing property (to be acquired at a future 
time) is not assignable. In equity, such assignment is possible; the 
agreement operates upon the property the moment it comes into 
existence and becomes a complete equitable assignment [TTolrovd v. 
Marshall, (1862) 10 H. L. C. 191]. 

“When a person executes a document purporting to assign property to be 
afterwards acquired by him, that property on its acquisition, passes in equity to 
the assignee” [Performing Right Society v. London Theatre, (1924) A.C. 1 (13)J. 

Thus, an assignment of future book-debts passes the equitable 
interest in book-debts acquired after the assignment. The only 
condition for the application of this doctrine is that the property 
must be ascertainable or identifiable at the time when the Court 
is asked to enforce the contract [Tailbv v. Official Receiver, (1888) 
13 A.C. 523]. 

(b) To this maxim may also be referred the equitable doctrine 
of conversion. The agreement is considered as done not only at the 
time when, but also in the manner in which, according to the tenor 
thereof, it ought to have been performed. Thus money, covenanted 
or devised, to be laid out in land, is treated as real estate in equity 
from the moment when the transaction takes effect, and conversely. 

(B) India . 

1. In India, the doctrine in Walsh v. Lonsdale (see pp. 17-18) 
does not apply. The doctrine converts an equitable interest into a 
legal interest, as between the parties, according to the maxim 
4 Equity looks on that as done which ought to have been done.* But 
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in India, no distinction is made between legal and equitable interests. 
An agreement for lease only creates a personal right, (a) If the lease 
is from year to year or for a term exceeding one year or reserving 
a yearly rent, interest in land can be obtained only by a registered 
instrument (s. 107, T.P. Act), and the equity in Walsh v. Lonsdale , 
will not apply so as to avoid the statutory requirement of registra¬ 
tion. It has been laid down by the Privy Council in Mian Pir Bux 
v. Mahomed Tahar [(1934) GO C.L.J. 370 P.C.] that the equitable 
right is not available in violation of the Indian statute. So, if A 
sues B for ejectment, B cannot raise the defence that he is in 
possession in pursuance of an (unregistered) agreement for lease (or 
sale). Of course, he can apply lor specific performance of the agree¬ 
ment if that is yet available, or defend his possession under s. 53A 
of the Transfer of Property Act if the agreement is in writing, (h) If 
the term is for a period less than one year, a lease can no doubt 
be made without registered instrument,—by oral agreement accom¬ 
panied by deliverv of possession. But then there is no scope for 
the application of the rule in Walsh v. T.onsdale, inasmuchas posses¬ 
sion perfects the title of the lessee and he requires nothing more for 
the protection of his interest. [See further, under Ch. XVI, post]. 

2. For the same reason, the maxim does not apply to agree¬ 
ments for sale so as to make the purchaser the owner in equity 
from the moment of the agreement, for in India, there is no equit¬ 
able ownership (see p. 8, ante). This is given statutory confirm¬ 
ation by s. 54 of the Transfer of Property Act which savs that a 
contract for the sale of immovable property ‘does not, of itself, 
create any interest in such property.’ (See, further, p. 47, post). 

3. Similarly, a contract for assignment of future property< 

does not create an equitable title in the assignee as soon as the future 
property comes into existence. 

There mav be a transfer of existing property to operate in future 
(s. 5 of the T. P. Act), but there cannot be a transfer of non-existing 
property, and a conveyance of property to be acquired in future con¬ 
veys no interest in the property to the transferee. Nevertheless, 
the equitable maxim referred to above has been adopted in .India by 
compelling specific Performance of the contract as soon as the pro¬ 
perty comes into existence. “The bill of sale in such a case can 
only be evidence ol a contract to be performed in future, and upon 
the happening of a contingency, of which the purchaser may claim 
a specific performance, if he comes into Court shewing that he has 
himself done all that he was bound to do”. 1 *" 15 

So what an assignee of a non-existent property in India gets 
after the property comes into existence is not any equitable interest 
in the property, but a mere personal right to have the agreement to 
assign specifically performed by the assignor. 

14-15 Perhlad v. Buddhoo, (1869) 12 M.I.A. 275. 
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The principle applies to assignment by sale, mortgage or 
charge. 16 

But even though the assignee does not get any intertst in the 
after-acquired property but gets only the right to sue for specific per¬ 
formance, this personal right creates an 'obligation annexed’ to 
the property within the meaning of the second paragraph of s. 40 of 
the Transfer of Property Act, so that if the assignor again assigns 
the property to a third person, the first assignee’s right shall be 
enforceable against such subsequent assignee unless he is an assignee 
for value without notice of the prior assignment. 

The principle underlying s. 18(a) of the Specific Relief Act is 
similar except that it applies where the vendor or lessor had an 
' imperfect title’ at the time of a contract for sale or lease. 

4. It is also to be noted that the cquitv in favour of future 
property arises only for contracts for consideration. Since there is 
no equity in favour of a volunteer, a gift of future property does not 
attract the equitable doctrine and is, accordingly, void for all pur¬ 
poses. This principle is also embodied in s. 121 of the Transfer of 
Property Act which says— 

“A gift comprising both existing and future property is void as to the 
latter.” 

(IX) Equity imputes an intention to fulfil an obligation. 

1. "Where a man is under an obligation to do an act, and 
he does some other act which is capable of being considered as a 
fulfilment of his obligation, the latter act will be so considered, be¬ 
cause it is right to put the most favourable construction on a man’s 
acts, and to presume that he intends to be just before he affects to 
be generous." The doctrines of Satisfaction 17 and Performance are 
based on this maxim. Both depend upon a presumed intention to 
carry out an obligation, but in satisfaction the thing done is some¬ 
thing different from the thing agreed to be done, whereas in perfor¬ 
mance the identical act which the party contracted to do is considered 
to have been done. For example, where a person, for valuable 
consideration, covenants to purchase and settle lands and subsequently 
purchases lands of the same nature, it will be presumed that they 
were purchased in performance of the covenant, by which they will 
accordingly be bound. On the other hand, if A, after contracting a 
debt , makes a will giving the creditor a legacy, the legacy is pre¬ 
sumed to be in satisfaction of the debt, if it is equal to or greater 
than the debt. 

2. The doctrine of Performance lays down the following 
presumptions : 

(/) Where a person covenants for valuable consideration to 
purchase and settle lands upon certain trusts, and subsequently 

16 Vatsavyaya v. Poosapati, A.I.R. 1924 P.C. 162. 

17 Satisfaction is more fully dealt with in Ch. X, post. 
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purchases lands of the nature of those covenanted to be settled, but 
he retains such lands unsettled till his death, equity will presume 
that such lands were purchased in performance of the covenant and 
are bound by it. 18 [ Lechmere v. Earl of Carlisle, (1773) 3 P. W. 211]. 

(ii) Where a person covenants for a valuable consideration 
that he will leave by will a certain legacy or annuity, and subsequently 
dies intestate, or by his will leaves a different sum or annuity to 
such person,—equity will presume that any share of the covenantor’s 
estate received by such person under the intestacy or different sum 
or annuity left by his will is a complete or pro tanto pcriormance of 
the covenant. [Blandy v. Widmore, (1716) 1 P. W. 323]. 

3. The doctrine of relief against defective execution of power 
is also founded on the present maxim. The doctrine was thus stated 
in Toilet v. Toilet f (1728) 2 P. Wms, 489 (490)] : 

“A defective execution.will always be aided in equity under the cir¬ 

cumstances mentioned, it being the duty of every man to pay his debts, and a 
husband or father to provide for his wife or child”. 

The donee of a power, which is not in the nature of a trust, 
need not execute the power at all. If, however, he shows his 
willingness to execute it, but his execution is defective, “equity will 
take the will for the deed, and render his attempt effective, by 
treating it as an execution.’’ 

(X) Equity acts in personam (Aequitas agit in personam). 

(A) England . 

1. As Hanhury observes, “This is the widest af all the maxims. 

In a sense it comprises the whole of equity.It cannot be 

too often emphasized that on this maxim is based the whole theory 
of trusts and of their equitable interests analogous to trusts”. 

2. This highly important maxim is descriptive of the 
procedure in equity. It originated in the primary assumption that 
‘equity is enforceable by a process of contempt.’ While a judgment 
of the Court of Common Law was enforced by one of the ordinary 
writs of execution by means of which the plaintiff was forcibly put 
in possession of the property to which he was entitled under the 
judgment, the Court of Chancery did not interfere with the defendant’s 
property, but merely made an order against the defendant personally, 
and if he failed to comply with it, punished him for his disobedience 
by attachment or committal for contempt. Afterwards, however, 
the Chancery had recourse to sequestration of the defendant’s 
property, and since the Judicature Acts, the orders of the Chancery 
Division can be enforced by any of the legal writs of execution. 

18 Cf. s. 92 of the INDIAN TRUSTS ACT—“Where a person contracts 
to buy property to be held on trust for certain beneficiaries and buys the property 
accordingly, he must hold the property for their benefit to the extent necessary to 
give effect to the contract.” 
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3. But although at the present day equity is not confined to 
acting in personam , still its jurisdiction is primarily over the defendant 
personally [ Penn v. Baltimore, (1750) 1 Ves. 444] l9 . Thus, equity 
will enforce specific performance of a contract even where the 
subject-matter of the suit is beyond the jurisdiction of the Court 
provided the defendant is in England. | Coyler v. Finch , (1850) 5 
H. L. C. 905]. 

Consequently, Equity entertains action respecting immovables 
abroad if there is some contract or equity against a person in England, 
e-g-, action for administration [Ewing v. Orr-Ewing , (1885) 10 A.C. 
433]. 20 In this case, Lord Selborne said,— 

“The Courts of Equity in England are Courts of conscience; in the exercise 
of this jurisdiction, they have always been accustomed to compel the performance 
of contracts and trusts as to subjects which were not cither locally or ratione 
domicilii within their jurisdiction. They have done so as to land in Scotland, 
in Ireland, in the colonies, and in foreign countries’'. 

4. Other cases where an English Court of Equity would 
entertain action in respect of lands situated outside its territorial 
jurisdiction are— (a) where such land has been acquired by the fraud 
of a person residing within the jurisdiction of the Court [Cranstown 
v. Johnson, (179G) 3 Ves. 170] ; (b) where a trust relating to such 
land is sought to be enforced against a person subject to the jurisdic- 
tior of the Court [Nelson v. Bird port, (1846) 8 Beav. 547]. 

5. The doctrine is subject to the following limitations : 

(a) If an action merely involves a question of title to land 
outside jurisdiction, the English Court will not entertain the action, 
for the question of title can be better dealt with by the Courts of 
the country in which the land is situate. It will adjudicate on a 
question of title only when there is some personal obligation arising 

19 Penn v. Baltimore. —The plaintiff and defendant being in England, had 
entered into articles for settling the boundaries of two provinces in America— 
Pennsylvania and Maryland,—and the plaintiff sought a specific performance of 
the articles. The principal objection was that the property was out of the juris¬ 
diction of the Court. Held , that the plaintiff was entitled to specific performance 
of the articles; for, “the strict primary decree of this Court is in personam." 

20 Ewing v. Orr-Ewing. —A, domiciled in Scotland, dies leaving personal 
estate in Scotland and also in England and heritable property in Scotland. He 
made a will in Scotch form, and appointed Scotchmen to be his executors and 
trustees. An infant legatee, resident in England, brings an action for the admin¬ 
istration of the estate against the executor-trustees who enter appearance without 
protest. The question was whether the English Court had jurisdiction to order- 
administration as to the whole estate? Held, that the English Court had juris¬ 
diction as to the whole estate (but that in the circumstances of the case, it would 
be more convenient to administer in Scotland). In order to induce the Court to 
exercise its jurisdiction over disputes as to land outside England, not only must 
(/) the defendants or some of them be in England and (ii) the dispute be matter 
of conscience, but (Hi) the Court must be the most convenient forum for deciding 
the dispute. If it is shown that there is a competent Court to decide the dispute 
in the country where the land is situate and it would be more convenient to have 
that Court decide it, the English Court in exercise of its discretion to refuse to 
give an equitable remedy will not entertain the action. 
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out of contract or implied contract, fiduciary relation or fraud } or 
other conduct which in the view of an English Court of Equity 
would be unconscionable [Deschamps v. Miller, (1908) 1 Ch. 856]- 
Secondly, though Equity acts on its own rules, it will not enlorce 
a judgment where it is illegal or impossible according to the lex 
situs to give the plaintiff possession. Thus, “when the law of a 
foreign country places a restraint upon the alienation of the property 
of a debtor situated in such country, an equity arising here on a contract 
entered into in respect of such property cannot be enforced against 
the lex loci rei sit a>’* [Waterhouse v. Stans field, 10 H.L. 254]. 

. (b) Again, though a Court of Equity will protect and preserve 
the funds of a charity conducted in a foreign country, by its jurisdic¬ 
tion over the trustees in personam, it will not interpose its authority, 
for the purpose of giving directions for the administration of the 
charity, because it is not in a position to supervise its administration 
effectively. It will leave questions relating to the administration of 
the trust, such as removal and appointment of trustees, to be dealt 
with by the Courts of the country where the charity is carried on and 
its beneficiaries reside. 1 

J c ) Since a Court of Equity will not make orders it cannot 
enforce, it will not issue an injunction to restrain a defendant 
within its jurisdiction from committing a tort outside its jurisdiction 
\Morocco Syndicate v. Harris, (1895) 1 Ch. 534]. 

(B) India . 

In India, this maxim has a limited application. 

The Proviso to S. lfi of the Civil Procedure Code, 1908, has 
adopted the principle in a modified form. It says— 

“Provided that a suit to obtain relief respecting, or compensation for 
wrong to, immoveable property held by or on behalf of the defendant may, where 
the relief sought can be entirely obtained through his personal obedience, be 
instituted either in the Court within the ' local limits of whose jurisdiction the- 
property is situate, or in the Court within the local limits of whose jurisdiction 
the defendant actually and voluntarily resides, or carries on business, or person¬ 
ally works for gain. 

Explanation .—In this section “property” means property situate in India.” 

Suits relating to immovable property must be instituted in the 
Court within the local limits of whose local jurisdiction the property 
is situate. But a Court may entertain such a suit even though the 
property is situate outside its local jurisdiction, if ( i) the relief 
sought can be entirely obtained through the personal obedience of 
the defendant, (//) the property is held by or on behalf of the 
defendant, and (Hi) the property is situate in, and not beyond, 
India. The Indian Court, therefore, cannot act in personam if the 
property is situated abroad. 

Generally speaking, specific performance and injunction are reliefs 
which can be entirely obtained through the personal obedience of 

1 BiJasrai v. Shivnarayan , {1943) 48 C.VV.N. 448 (P.C.). 
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the defendant, and so suits for such reliefs may be instituted in the f 
Court within whose jurisdiction the defendant resides even though 
the property to which the relief relates may be situated outside its ■ 

jurisdiction. But even in such cases, an Indian Court cannot give [ 

relief if the property is situate outside India. > 

(IX) Where the equities are equal, the first in time shall 
prevail. ( 

(XII) Where there is equal equity, the law shall prevail. 

Maxims XI and XII enunciate rules of priority. They would 
be better dealt with in the next Chapter. 



CHAPTER IV 


THE NATURE OF EQUITABLE ESTATES AND 
INTERESTS 


§10. Equitable estates and interests are jura in personam. 

1. The most important characteristic of equitable estates and 
interests is, as Maitland observes, that they “are rights in personam, 
but they have a misleading resemblance to rights in rem”. 

2. Equitable interests had their origin in the doctrine that 
‘Equity acts on the conscience’. Acting on the conscience of the 
legal owner of property, equity compelled him to hold for the benefit 
of another, whenever it would have been unconscientious to hold for 
himself. Thus, trust estates had their origin in the doctrine of 
equity that a person who has undertaken a trust is bound to fulfil 
it : originally, the trust was an obligation which was specifically 
enforced in the Court of Chancery. 

3. This view is supported by the definition of a trust as given 
by Coke, according to which the right of the cestui que trust was 
the benefit of an obligation; “An use is a trust or confidence reposed 
in some other, not issuing out of the land, but as a thing collateral 
annexed in privity to the estate of the land and to the person 

touching the land.. cestui que use had neither jus in re nor 

jus ad rem, but only a confidence and trust.” [See § 23, post ]. 

4. But though originally they were enforced as mere rights in 
personam, in course of time, they came to look like rights in rem or 
true proprietary rights. Maitland assigns two reasons for this 
resemblance : 

(a) In their internal character they are treated like legal estates 
and interests, i.e. f as regards duration, transmission, and alienation 
>(see ante). 

( b ) Secondly, on the external side, they are enforceable not 
‘Only against the legal owner, but against all save a bona fide 
purchaser for value without notice. 

5. Maitland illustrates this proposition with reference to the 
successive steps in the development of the trust: 

(Z) The first is reached when the cestui que trust has a remedy 
against the person who has undertaken to hold the land or goods 
-on trust for him. 

(ii) Then the trust is enforced against those who come to the 
land or goods by inheritance or succession from the original trustee,— 
against his heir, executors, or administrators. 
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(Hi) A third step is to enforce the trust against the trustee’s 
creditors. 

(iv) Next, it is enforced against one to whom the trustee has 
given the thing without valuable consideration. 

(t>) The fifth step was taken when the trust was enforced even 
against one who purchased for value the thing from the trustee, if he, 
at the time of the conveyance, knew of the trust. 

(vi) Lastly, it is enforced against those who would have known 
of the trust had they behaved as prudent purchasers behave. 1 This 
is the doctrine of Constructive Notice. (See § 14, below). 

But here a limit is reached. Against a person who acquires a 
legal right bona fide, for value, without notice, express or constructive, 
of the existence of equitable rights, those rights are of no avail 
[Pilcher v. Rawlins, (1872) 7 Ch. 259]. 

6. To sum up —'The cestui qui trust has rights enforceable 
against all save a bona fide purchaser for value without notice. 

While legal interests in property arc good against all the world, 
equitable interests are good against those persons only who are in 
conscience bound to respect them. 

§11. The defence of bona fide purchase for value without notice. 

1. Here is the second important difference between legal and 
equitable interest. An equitable interest will be enforceable against 
the holder of a legal title only if the circumstances are such that 
the equitable claim affects the conscience of the legal owner. Hence, 
an equitable interest will not be enforceable against a purchaser of 
the legal estate, for value and without notice of the equitable 
interest. 

A legal right is enforceable against any person who takes the 
property, whether he had notice of it or not. If A sells to C, land 
over which B has a right of way, C takes the land subject to B f s 
right, although he was ignorant of the right. But it is different as 
regards equitable rights. For example, if A enters into an agreement 
for sale of his estate to B, who pays a part of the purchase money, 
then, until the actual conveyance, B has no interest at law ; but in 
equity, which ‘looks on that as done which ought to be done’, B , 
from the moment of the contract, is the owner of the estate. Now, 
if A, after the contract makes an absolute conveyance of the legal 
estate to C who purchases it for value without notice of B's right, 
the Court will refuse to give B any relief against C who got the 
legal estate bona fide for value without notice, and has an equity 
to retain the estate equal to B’s equitable right. This characteristic 
of equitable interests follows from the maxim “Equity follows the 

1 It was decided in Re Nisbett and Potts 9 Contract [ (1906) 1 Ch. 386] that 
an equitable right could also be enforced against a disseisor i.e., one who has 
acquired title by lapse of time (see post). 
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law” [See ante]. A purchaser in good faith has obtained a legal 
right. The Court of law gives him that right. There is nothing 
by virtue of which a Court of equity can take awav that right from 
him, for his conscience is unaffected; he has not undertaken any 
obligation, nor is he guilty of negligence or dishonesty, neither is 
he a mere volunteer. 

2. What is curious to note, however, is that the defence of 
‘legal’ estate by bona fide purchase for value without notice is 
not'a merely personal defence flowing from the moral merits of the 
purchaser, it is competent to all who claim through or under him, 
even though they have notice of the equitable rights. Suppose, T 
holds land in trust for A, and sells the land to A' who purchases 
the legal estate bona fide for value and without notice; X then sells 
to Y, who has notice of the trust when he takes the conveyance. 
In such a case, though Y has notice, he would not be bound by the 
trust. As Lewin explains : 

“A purchaser with notice from a purchaser without notice is exempt from 
the trust, not from, the merits of the second purchaser but of the first; (for if an 
innocent purchaser were prevented from disposing of the land, the necessary result 
would be a stagnation of the property)”. 

Thus— 

(a) A purchaser with notice of an equitable interest will, 
nevertheless, not be bound by it, if he purchases from a person who 
himself was a purchaser without notice. Conversely, 

(b) A purchaser without notice of an equitable interest will not 
be bound by it even though his vendor had notice thereof. 

3. The requisites of the defence of a bona fide purchase for 
value without notice are three (Snell) :— 

(I) The defendant must have the legal estate vested in himself, 
or in some person on his behalf. (2) He must have given value. 
(3) He must have had no notice of the equitable interest at the 
time when he gave his consideration for the conveyance. 

These conditions fulfilled, “a purchaser’s plea of a purchase for 
valuable consideration without notice is an absolute, unqualified, 
unanswerable defence, and an unanswerable plea to the jurisdiction 
of the Court” [Pilcher v. Rawlins, (1872) 7 Ch. 268.] 

4. The difference between legal and equitable rights in practical 
operation may be further illustrated by another example; (/) A is 
tenant in fee. B is occupying his land as his tenant at will. B 
forges title-deeds showing that he is tenant in fee, and sells the 
land to X, who diligently investigates the title, finds nothing 
suspicious, pays his purchase money, and takes a conveyance. Here 
A is the legal owner of the land, and A* has taken a conveyance 
from one who has nothing to convey. Hence, notwithstanding his 
diligence, and the absence of notice, he has no rights against A. On 
the other hand, (2) if B is tenant in fee holding land in trust for 
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A, and B, forges title deeds concealing the trust, and sells to X, 
showing himself to be simply a tenant in fee subject to no equitable 
liablity; and X investigates the title with reasonable diligence and 
takes a conveyance,—A" becomes the legal owner of the land. And 
having come to the ownership bona fide for value and without notice, 
actual or constructive of A’s rights. A has no equity against him. 
d's only remedy is against the fraudulent trustee. But now suppose 
in the latter case that (3) after the fraudulent trustee B has contracted 
to sell, A hears of this and informs the purchaser of it, before the 
purchaser has got the legal estate. In this case, neither A (the 
cestui que trust) y nor X (the purchaser under the agreement of sale), 
has legal ownership. Both having equitable rights, the older will 
prevail, vis., A (see § 15). But once the purchaser gets the legal 
estate without notice, A ’s equitable claim will not stand. 

§11 A, Equitable Interests in India. 

Besides the interest of the cestui que trust or beneiieiary of a 
trust, equity recognises other equitable interests in land. Thus, 
where there is an agreement for sale of land, the legal estate no 
doubt remains in the seller until the agreement is completed by 
conveyance, but equity recognises an equitable interest in the 
purchaser which is good against all the world save only a bona fide 
purchaser for value without notice of the land, if any (see p. 40, 
above). 

But the law in India recognises no distinction between lesral 
and equitable estates or interests- 2 There are rights which resemble 
the English equitable interests in that they are liable to be defeated 
by a purchaser for value without notice. 

But in India, there is only one owner and property is vested in 
one person only at a time. What are equitable interests in England 
are recognised here only as personal rights against the owner for the 
time being and not as equitable rights of ownership. Thus, where 
property is vested in a trustee, the owner is the trustee. The 
interest of the beneficiary as defined in s. 3 of the Trusts Act, is not 
an interest in the trust property but “a right against the trustee as 
owner of the trust property” [see § 24A, post]. Similarly, it is 
specifically enacted in s. 54 of the Transfer of Property Act that a 
contract for sale of immovable property does not, of itself, create 
any interest in, or charge on, such property. Under s. 40 of the 
Transfer of Property Act, it is “an obligation arising out of contract 
and annexed to the ownership of property, but not amounting to 
an interest or easement therein”. See in this connection the Privy 
Council decision in Ram Kinkar v. Satyacharan [ (1938) 43 C.W.N. 
281 (P..C.)], where it has been affirmed that the Transfer of Property 
Act is a self-contained code, and “it has left no room for such a 
distinction”. S. 48 of the T. P. Act, on the other hand, does away 


2 Hebb v. McPherson , (1903) 8 C.W.N. 41 P.C. 
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with the question of priority between legal and equitable estates as 
obtains in England, subject only to s. 78 [Imperial Bank of India 
v. U. Rai Gyaw , (1923) 28 C.W.N. 473 (P.C.)] (See p. 8, ante). 

§12. The doctrine of Notice. 

1. The doctrine of notice is that a person who purchases an 
estate, though for value, after notice of a prior equitable claim, 
becomes a mala fide purchaser and takes subject to that right. He 
cannot by getting in the legal estate defeat such prior claim. Fraud 
or mala fides is the true ground on which the Court is governed 
in the cases of notice [Le Neve v. Le Neve y (1747) 1 Amb. 436]. 

2. Notice means ‘knowledge of a fact which would make any 
rational man act with reference to the knowledge so acquired/ 
What constitutes Notice is laid down in s. 199, Law of Property 
Act, 1925, (replacing the Conveyancing Act, 1882). A person is said 
to have notice of a thing when— 

(/) It is within his knowledge, or 

(2) It has come to the knowledge of his agent as such in the 
same transaction, or 

(3) It would have come to his knowledge if reasonable inquiries 
had been made, or 

(4) It would have come to the knowledge of his agent as 
such if reasonable inquiries had been made. 

3. Notice is thus either Actual or Constructive. 

(A) In Actual Notice. knowledge of the fact is brought directly 
home to the party. But a person is not bound to attend to vague 
rumours, and actual notice, in order to be binding, must be definite 
information given by a person interested in the property in respect 
of which the notice is issued, in the same transaction, “so 
that a reasonable man, or an ordinary man of business, would act 
upon the information and would regulate his conduct by it” [Lloyd 
v. Bankes, (1868) L.R. 3 Ch. 488]. 

Under s. 197, L. P. A. the mere fact of registration of any 
equitable interest or other matter under the Land Charges Act con¬ 
stitutes actual notice to all persons and for all purposes. 

(B) Constructive Notice is knowledge imputed by the Court on 
presumption. Notice to an agent is sometimes termed ‘Imputed* 
notice, the term Constructive Notice being confined to the third and 
fourth cases in our definition given above. 

§13. History and Limitations of the Doctrine of Notice. 

1. Originally, the Court of Chancery set up a standard of 
diligence for purchasers so high, that it was difficult, rather impossible, 
for purchasers • to buy land without obtaining (constructive) notice of 
all equitable rights concerning the land. It required of purchasers 
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that they would make that investigation of title which a prudent 
purchaser would have made apart from any doctrine of equity, and 
which a purchaser on an open contract would have been entitled to 
make. The rule of law is that a vendor of land who contracts to 
sell it, contracts to show a good title. This is a contract enforceable 
at law by an action for damages. As to the length qfcp<he title to 
be shown (in the absence of any contract), the period has varied, and 
it is noXv 30 years under the L. P. A., 1925. 

2. Now, in equity, the purchaser was deemed to have notice if 
he had made such an investigation. Here, then, was set up an 
‘objective standard’,—a standard of diligence according to which 
equity judges estimated the conduct of the purchaser. Once the 
doctrine of Constructive Notice was formulated, it gave rise to a 
number of sub-rules which may be taken as implying that ‘Notice 
of X is notice of Y\ 

3. The doctrine of Constructive Notice was so much extended 
that it practically destroyed the priority given by registry under 
Statute. “The doctrine of notice reached its high-water mark in 
Le Neve v. Le neve” (Snell). In this case [(1747) 1 Amb. 436],—• 
in a district where the Registration Acts were in force (Middlesex) 
certain lands had been settled on a marriage by a deed which was 
not registered. Afterwards they were settled on a second marriage 
and the settlement was duly registered but the agent of the person 
taking the lands under the second settlement had notice of the 
former settlement. Held, that notwithstanding the Registry Acts , 
under which the former settlement could pass no interest, the former 
settlement should have priority because the second was affected with 
notice.— 

“The ground is plainly this : that the taking of a legal estate after notice 
of a prior right makes a person* a mala fide purchaser. This is a species of fraud 
for he knew that the first purchaser had the clear right of the estate, and after 
knowing it he takes away the right of another person by getting the legal estate. 
Fraud or mala fides is the true ground on which the Court is governed in the 
cases of notice.” 

But the effect of this decision was practically to defeat the pro¬ 
visions of the Middlesex and Yorkshire Registry Acts under which 
registered assurances did not lose priority except in the case of 
‘actual fraud’. According to this decision, however, a person shall 
not get priority by registration if he knew or ought to know of a 
prior unregistered charge. In other words, he has a duty to inquire 
even of charges which are not on the Registers under the Registration 
Acts. 

4. This was going too far, and the words ‘actual fraud’ were 
interpreted in the later case of Battison v. Hobson [(1896) 2 Ch. 
403], to mean ‘Fraud in the ordinary popular acceptance of the 



50 


A TEXT-BOOK OF EQUITY 


[CH. IV. 


term, i.e.> fraud carrying with it grave moral blame \ Consequently, 
the priority given to registered transactions by statute could not be 
defeated by anything except proof of such actual fraud. 

5. In Joseph v. Lyons (1884), [see p. 1 6n., ante ] the Court of 

Appeal held that the doctrine of constructive notice was not appli¬ 
cable to corporeal chattels or movable goods; and observed that 
“the doctrine as to constructive notice has been pushed too far. A 
purchaser of moveable goods is not expected to investigate the 
vendor's title.’’ 

A purchaser of movables is not expected to investigate his 
vendor’s title as a purchaser of land is required, on pain of being 
affected by the equities subsisting on the land. This is the general 
doctrine, but an exception is made in the case of trust funds. For 
example, if A purchases an article from a trustee knowing that 
he held it on trust for B, B might enforce his right against A. But 
apart from trust funds, a purchaser of movable goods is not affected 
by notice of equitable rights, though of course, if his vendor has no 
title at all, the purchaser also gets nothing, unless it is a sale in a 
market overt. 

6. For the same reason, the doctrine of constructive notice does 
not extend to commercial transactions. Thus, the taker in good 
faith and for value of a negotiable instrument is not affected with 
notice of prior rights unless he has actual knowledge of those rights. 
He is not postponed by mere negligence, however great. 3 

7. The doctrine of notice has again been seriously affected by 
recent legislation. S. 199 of the Law of Property Act, provides that 
a purchaser shall not be prejudicially affected by notice of any instru¬ 
ment or matter capable of registration under the provisions of the 
Land Charges Act, 1925, which is void, or nQt enforceable as against 
him, by reason of non-registration thereof. Thus, after 1925, many 
equitable interests are void against a purchaser for value if they are 
not registered, even if the purchaser has notice thereof; e.g., restric¬ 
tive covenants, equitable easements. Similarly, s. 2 of the Act enacts 
that a conveyance to a purchaser of a legal estate in land shall, 
subject to certain conditions, overreach any equitable interest or power 
affecting that estate, whether or not the purchaser has notice thereof . 
if the conveyance is made— (i) under the Settled Land Act, 1925; or 
(if) by trustees for sale; or {Hi) by a mortgagee or personal re¬ 
presentative in the exercise of his paramount powers; or (iv) under 
an order of court. 

The object of these statutory provisions is to facilitate transfers 
of land. But though the doctrine of notice has been considerably 
curtailed by the above legislation, it has not been abrogated entirely. 
For (/) all equitable interests are not charges and there are still some 
interests with reference to which the doctrine of notice is still 

3 London Joint Stock Bank v. Simmons, (1892) A.C. 201. 
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important. (ii) Though the equitable interest is overreached by 
conveyance of the legal estate under the Settled Land Act etc., it 
is not extinguished. It is still enforceable,—though not against the 
land which the purchaser takes,—against the purchase money he pays 
for it. 

§14. The Doctrine of Constructive Notice. 

1. Constructive notice has been defined as “knowledge which 
the Court imputes to a person from the case, upon a presumption, 
so strong that it cannot be allowed to be rebutted, that the knowledge 
must be though it may not have been formally communicated” [ Espin 
v. Pemberton, (1859) 3 De G. & J. 547 (554)]. Or, in the words of 
Dart , it arises “in those circumstances under which the Court con¬ 
cludes either that notice must be imputed on grounds of public policy 
to an innocent person, or that the party has been guilty of such 
negligence in not availing himself of the means of acquiring it, as, 
if permitted, might be a cloak to fraud, and which, therefore, in the 
common interests of society, should, in its consequences, be treated 
as equivalent to actual notice.’’ 

2. Constructive notice is of several kinds. In Jones v. Smith 
(l Hare 43) the cases in which constructive notice has been established 
were grouped into 2 classes,— 

(A) Actual notice of a fact which would have led to notice of 
other facts (of which the Court presumes, he had knowledge). 4 Thus, 

(i) Notice of a deed is notice of its contents (e.g., covenants 
and restrictions in the deed), except where it does not necessarily 
affect the title. 

(it) Where third party is in possession, or the appearance of 
the property is such as to put a party upon inquiry, and he chooses 
not to make inquiries, whatever title he acquires will be subject to 
the right of the person in possession. Thus, occupation by a tenant 
is notice of all the rights of the tenant [Hunt v. Luck, (1902) 1 Ch. 
428]. In other words, when land is in the occupation of some one 
other than the vendor, the fact of the occupation gives the purchaser 
constructive notice of any rights of the occupying tenant, (but it is 
not constructive notice of a third person’s rights). 

(B) Knowledge imputed by the Court from the evidence that the 
party has designedly abstained from inquiry for the very purpose of 
avoiding notice. 5 

4 Bisco v. Earl of Banbury [ (1676) 1 Ch. Ca. 287],—The purchaser had 
actual notice of a specific mortgage, but did not inspect the mortgage deed, which 
referred to other incumbrances. Held, he was bound by those incumbrances, for 
he would have discovered their existence if he had inspected the deed, as any 
prudent man would have done. 

5 Birch v. Ellames [ (1794) 2 Anst. 427],—The title deeds of an estate were 
deposited with the plaintiff by way of security. The defendant, 14 years after¬ 
wards, and on the eve of the mortgagor’s bankruptcy, took a mortgage of the 
property, with notice of the deposit, but he abstained from enquiring the purpose 
for which the deposit had been made. Held, that the defendant was bound by 
the plaintiff’s rights, as he had designedly omitted enquiry for the purpose of 
avoiding notice of the plaintiff’s rights. 
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This class has been extended to include those cases which follow 
from the duty of (a) investigating title, as well as of ( b) requiring 
production of title-deeds. 4 ‘Generally speaking a purchaser or 
mortgagee is bound to inquire into the title of his vendor or mort¬ 
gagor, and will be affected with notice of what appears upon the 
title if he does not so inquire** [ Wilson v. Hart, (1866) 1 Ch. 463]. 
Similarly, it was observed in Re Nisbet and Pott’s Contract [ (1906) 
1 Ch. 386] that “Any purchaser taking less than a 40 (now 30) years’ 
title is fixed with constructive notice of everything of which he would 
have actual notice if he had insisted on a full title.** Nor is a 
purchaser taking a title depending on adverse possession protected 
from the equity on the ground that the “squatter from whom he 
buys had no actual notice of the equity, for a squatter is not a 
purchaser for value without notice** (Re Nisbet and Potts 9 Contract ). 
In these cases, the purchaser is deemed to have constructive notice 
of any equity affecting the property, because he has negligently 
omitted to make the usual investigation of title which any prudent 
purchaser should make, though without any fraudulent design 
[Agra Bank v. Barry, (1874) 7 H. L. 135]. 

Not only should a purchaser require an abstract of the vendor’s 
title to be delivered, but he should also require production of the 
title-deeds. Hence, notice that title-deeds are in possession of 
another, constitutes notice of any equitable claim that the other may 
have, unless sufficient cause or excuse is given for non-delivery of 
the deeds. If the purchaser neglects to call for them, and it turns 
out that the deeds are in the possession of an equitable mortgagee, 
the purchaser will take subject to the mortgage. 

§14A. Defence of bona fide purchaser for value without notice 
in India. 

1. Though equitable interests as such are not recognised in 
India, a bona fide purchaser for value without notice is protected 
under many statutory provisions, e.g., ss. 39, 40, 53, 53A, 100, 126 
of the Transfer of Property Act; ss. 27(b), 27A of the Specific Relief 
Act, and so on. And the principles underlying these statutory 
provisions are the same as in English equity. Thus,— 

(i) S. 27(b) of the Specific Relief Act says that specific perfor¬ 
mance of a contract is available against either party to the contract 
and any person claiming under him but not against a transferee for 
value in good faith and without notice of the original contract. This is 
also the rule in England, where the rights arising out of an agree¬ 
ment relating to land are equitable and are accordingly liable to be 
defeated by a transferee for value without notice. 

(it) Similarly, s. 63 of the Trusts Act enacts that the right of 
a beneficiary of a trust cannot be enforced against a transferee in 
good faith without notice of the trust. Similarly, s. 40 of the 
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Transfer of Property Act 6 provides that the obligation arising out 
of a contract for sale of immovable property cannot be enforced 
against a transferee for consideration without notice. 

2. Even apart from these statutory provisions, the doctrine is 
applied, in the absence of any statutory provision governing the case, 
as a principle of justice, equity and good conscience, \Ramcoomar v. 
McQueen, (1870) 18 W. R. 1GG P. C.]. Thus, Hindu law protects 
the right of maintenance of a Hindu widow against a transferee with 
notice, even where it is not charged on any property : 

“The knowledge of collateral rights created by agreement, in equity, fre¬ 
quently qualifies those acquired by a purchaser. The widow’s right to mainten¬ 
ance is a right maintainable against the holders of the ancestral estate in virtue 
of their holding no less through the operation of the law than if it had been 
created by agreement, and so when the sale prevents its being otherwise satisfied, 
It accompanies the property as a burden annexed to it in the hands of a vendee 
with notice that it subsists.” 7 

It follows, therefore, that a transferee without notice is not 
bound unless the right is charged upon a particular property, in which 
latter case even a transferee without notice is not protected 7 . 

3. It is also clear that in India, the doctrine of notice will not 
be applied so as to contravene the provisions of any statute since 
equitable rights have no independent existence in India. 

-* *** a 

§14B. What constitutes notice in India. 

1. In India, the definition of Notice as given in s. 3 of the 
Transfer of Property Act, comprises both Actual and Constructive 
Notice. It says— 

“A person is said to have notice of a fact when he actually knows that 
fact, or when, but for wilful abstention from an inquiry or search which he ought 

to have made, or gross negligence, he would have known it. 

Explanation I .—Where any transaction relating to immoveable property is 
required by law to be and has been effected by a registered instrument, any person 

acquiring such property or any part of, or share or interest in, such property shall 

be -deemed to have notice of such instrument as from the date of registration. 

Explanation II .—Any person acquiring any immoveable property or any 
share or interest in any such property shall be deemed to have notice of the 
title, if any, of any person who is for the time being in actual possession 
thereof. 

Explanation 111. —A person shall be deemed to have had notice of any fact 
il his agent acquires notice thereof whilst acting on his behalf in the course of 
business to which that fact is material: 

Provided that, if the agent fraudulently conceals the fact, the principal 
shall not be charged with notice thereof as against any person who was a party 
to or otherwise cognizant of the fraud.” 

2. It has already been explained (p. 51, ante) that the Court 
would infer wilful abstention from inquiry in such circumstances 
as would show that the party designedly abstained from inquiry for 
the very purpose of avoiding notice. 

6 As to s. 40 of the Transfer of Property Act, see Post. 

7 Dan Koer v. Sarla Devi , (1946) 51 C.W.N. 81 (87) P.C. 
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Illustrations. 

1. S left his property to his sons by his first wife, and appointed them exe¬ 
cutors of his Will; by the same Will he gave a certain amount to his sons by 
his second wife, charged on the aforesaid property. The sons of the first wife 
borrowed a heavy sum from the Bank of Bombay on depositing some title-deeds 
relating to the property left by 5 by way of equitable mortgage, but did not 
produce the Will. When the Bank sought to enforce their mortgage against the 
property, the sons of the second wife claimed that their charge had precedence. 
Held , that the charge would prevail against the mortgage, for, had the Bank 
made enquiry as to how the mortgagors had derived their title from, the last 
owner S, they would have had cognizance of the Will and of the charge in favour 
of the sons of the second wife. The Bank was accordingly deemed to have cons¬ 
tructive notice of the charge. 1 

2. A borrows Rs. 10,000 from B on an equitable mortgage of 10 bighas of 
land and deposits the original title-deed with B, A then sells 2 bighas of the 
said land to C for Rs. 5,000 and gives a copy of the title-deeds to C for ins¬ 
pection. C asks for the original deeds and A says that he has not got them but 
promises to show them in a few days. A fails to do so and C makes no further 
enquiry. 

If C had made further enquiry about the original deed, when only a copy 
was shown, he would have discovered the equitable mortgage. So, he is affected 
with constructive notice of it.* 

But mere attestation of a deed is not enough to involve the wit¬ 
nesses with knowledge of the contents of the deed, and this is 
equally true of the witnesses who identify the executant before the 
Registrar. Of course, there may be circumstances under which an 
attesting witness may be affixed with knowledge, but such circum¬ 
stances must be clearly provided. 10 

3. The Explanations to s. 3 of the Transfer of Property Act 
practically assimilate the law as embodied in the English L. P. A. 
1925. Thus, Expl. I to s. 3 of the T. P. Act expressly provides 
that registration of an instrument relating to immovable property 
amounts to notice of the instrument from the date of registration. 

This provision, thus, throws a duty of searching the registers 
on any person desirous of dealing with immovable property. 

Explanation II enacts that actual possession is notice of such 
title as the person in actual possession has. The principle under¬ 
lying the rule is— 

“Possession being prima facie evidence of title, and also the only visible 
badge of ownership, a man in possession is entitled to impute knowledge of that 
possession to all who may have to deal with any interest in the property and 
persons so dealing cannot be heard to deny notice of the title under which the 
possession is held.” 11 

Consequently, if a purchaser or a mortgagee has notice that 
the vendor or mortgagor is not in possession of the property, he 
must make enquiries of the person in possession—of the tenant who 

8 Bank of Bombay v. Suleman, (1909) 33 Bom. 1 (P.C.). 

i) Kshetranath v. Harasukdas, (1927) 31 C.W.N. 703. 

10 Rajammal v. Sabapathi, A.I.R. 1945 P.C. 82. 

11 Barnhart v. Greenshields , (1853) 9 Moo. P.C. 18. 
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is in possession—and find out from him what his rights are. And 
if he does not choose to do that, then whatever title he acquires as 
purchaser or mortgagee will be subject to the right of the tenant 
in possession. 12 

Possession which operates as notice, however, must be actual 
possession, and not of a constructive nature. 

Explanation III enacts that the knowledge of an agent is the 
knowledge of his principal within certain limitations. To affect 
the principal with notice, it is necessary that the notice should have 
been received by the agent—(/) during the agency, (2) in his capa¬ 
city as agent, (3) in the course of the agency business, (4) in a 
matter material to the agency business, and (5) that the notice should 
not have been fraudulently withheld by the agent from the principal. 

The rule is based on the principle that agency extends to re¬ 
ceiving notice on behalf of the principal of whatever is material to 
be stated in the course of the business. In Berwick v. Price [(1905) 
1 Ch. 632] it was observed, “if notice to the agent were not notice 
to the principal, notice would be avoided in every case by employing 
agents.” The present Explanation also makes it clear that notice to 
the agent, whether actual or constructive, operates as notice to the 
principal, within the limitations referred to. 

§15* The doctrine of Priority. 

Priority means the right to enforce a claim in preference to 
others. The question of priority arises when two or more persons 
have interest in the same property. Hardly is it necessary to point 
out, however, that two successive legal estates cannot subsist in the 
same property. For, once a legal estate is conveyed to another, the 
grantor loses all interest in the property, and the grantee becomes 
the legal owner, so that the grantor cannot again convey what he 
himself no longer possesses. Not so with equitable interests. An 
important characteristic of equitable interests is that an equitable 
interest may exist over the same property together with another 
prior or subsequent legal or equitable interest . For, as we have seen, 
equitable interests are mere rights in personam. But when a legal 
and an equitable right conflict, the legal will prevail over and destroy 
the equitable, even though subsequent to it in origin, provided that 
the owner of the legal right acquired it for value and without notice 
of the prior equity. This liability to destruction by conflict with a 
subsequent legal right is the third essential feature of equitable 
rights. 

The possible cases of priority, therefore, are two:— (a) as between 
equitable interests inter se, and (b) as between an equitable interest 
and another (prior or subsequent) legal interest. In such cases, 
equity applied two rules : 

12 Hunt v. Luck, (1902) 1 Ch. 432. See p. 51, ante. 
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(A) As between Equitable interests: 

1. As between two equitable interests, a conflict is governed by 
the maxim, “Where the equities are equal, the first in time prevails” 

(Qui prior est tempore, potior est jure). Merely equitable rights or 
estates rank in order of time. For, every conveyance of an equitable 
interest is an innocent conveyance, and passes only that to which the 
transferee is justly entitled, and no more. Hence, as between per¬ 
sons having only equitable interests, equity will prefer one to the 
other on the ground of priority of time only, until it finds that there 
is any other sufficient ground of preference between them [ Cave v. 
Cave, 13 (1880) 15 Ch. D. 630]. 

2. But the application of the rule has been restricted by so 
many exceptions, that, as Snell observes, “there is little left of the 
rule.” Thus— 

(a) The rule applies only where equities are equal. If the 
moral claims of the plaintiff and the defendant are not on an equality, 
the one who has the better claim will be preferred, although his 
interest arose after the other’s in point of time. For example, 
equity rewards diligence, and if the prior equitable owner is guilty 
of negligence, his equity becomes inferior to that of the subsequent 
equitable owner, and the rule of priority in order of time no longer 
applies [Rice v. Rice, 14 (1853) 2 Drew 73; Re King's Settlement , 15 
(1931) 2 Ch. 294]. 

(b) It does not apply to chattels. Dealings with equitable 
interests in pure personalty, or equitable choses in action, or personal 
trust funds rank according to the respective times at which notice 

13 Cave v. Cave.—T is a trustee of money for A. In broach of trust be 
purchases land with it and has it conveyed to himself. T mortgages the hind to 
A’ who has no notice of A's right. T thereafter mortgages the land to V who 
also has no notice of A's right. What is the order of priority as between A , 
X and Y ? Held, the order of priority is A', A, and Y. X's mortgage being a 
legal mortgage, he has got the legal estate for value without notice. Hence his 
claim comes first. But as between A (cestui que trust) and V (equitable mort¬ 
gagee), order of time settles order of right, for they have both equitable interests 
only. 

14 Rice v. Rice. —A conveyed land to B without receiving the purchase- 
money, but acknowledged in the body of the deed a receipt of the purchase- 
money, and delivered the title-deeds to the purchaser B. B subsequently depo¬ 
sited the title-deeds with an equitable mortgagee, who had no notice that the 
purchase-money was unpaid. Held, that the vendor’s lien for purchase-money 
was postponed to the equitable mortgage, though the vendor’s lien was prior in 
point of time, for owing to the negligence of the vendor in giving a receipt with¬ 
out receiving the money, the equities were not equal. 

15 Re King's settlement. —A father, wishing to create a secret trust in 
favour of himself and his wife and daughter, conveyed land to his son and his 
son’s wife and handed over the title-deeds. The conveyance stated that he gave 
the land to the son and his wife in consideration of love and affection for them. 
At the same time they executed a declaration of trust as desired by the father. 
The son and his wife subsequently created an equitable mortgage, the mortgagee 
having no notice of the trust. Held, the mortgagee was to hav e priority over 
the beneficiaries, on account of the misrepresentation in the conveyance. 
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was given to the legal owner of ihe fund i.e., the trustee . This is 
known as the rule in Dearie v. Hall [ (1823) 3 Russ. 1]. [For a 
fuller discussion of this rule see p. 64, post.] 

(c) And by s. 137 of the L. P. A. 1925, the rule applicable to 
pure personalty has been extended to dealings with equitable interests 
in land settled on trust since 1926 . Thus, priority between assign¬ 
ments of trust interests whether in realty or personalty is governed 
by notice to the trustees and not by the order of assignment. 

(d) Under the L.P.A., 1925, equitable charges on land such 
as a vendor’s lien, restrictive covenants, and equitable easements, 
must be registered as land charges. Unless they are so registered 
they are void against a person who subsequently acquires an interest 
in the land for value. [See post]. A ‘general equitable charge’ is 
an equitable charge which is not secured by deposit of tittle-deeds 
and does not arise under or affect an interest under a settlement 
or trust for sale. Such a charge, if unregistered, will be void even 
against a person acquiring for value an equitable interest in the land. 
On the other hand, restrictive covenants and equitable easements if 
unregistered will be void only against a purchaser of the legal estate , 
for value. 

(B) As between Legal and Equitable interests: 

1. The maxim is, “Where there is equal equity, the law shall 
prevail.” In other words, where the claims of two persons are 
equally equitable, he who owns the legal estate in addition will be 
preferred. The plain meaning of the maxim, thus, is that the 
person in possession of the legal estate will get priority over any 
prior or subsequent equitable interests, unless it would be unconscien- 
tious on his part to obtain priority. 

“If the defendant has a claim to the passive protection of a Court equal 
to the claim which the plaintiff has to call for the active protection of the Court, 
lio whq has the legal estate will prevail” [Thprndike v. Hunt 1 *, 3 D. G. & I. 
563]. 

2. Thus, 

(/) The purchaser for value of the legal estate without notice 
of a prior equitable interest, is entitled to priority in equity as at 
law. 

16 Thorndike v. Hunt .—C is a co-trustee with T of a will, and also a co¬ 
trustee with B of a settlement. He misappropriates a considerable sum of the 
settlement fund, and then applies an equal portion belonging to the will fund in 
the purchase of a property in the joint names of himself and B. C dies insolvent. 
Neither B nor his cestui que trust has any notice that the property was purchased 
with part of the will fund. T was also innocent of C’s fraud. The question 
was, whether T would have the right to have the property transferred to him. 
Held. No. The equities in favour of the two funds are equal, for both have lost 
owing to the fraud of the trustee. But B has, in effect, obtained the legal title 
and that without notice of the equitable right of T. Hence T’s right to follow 
the money was no greater than B’s right to retain it. 
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(ti) Not only a purchaser for valuable consideration without 
notice of a prior equitable right, obtaining the legal estate at the 
time of his purchase, will be protected, but it has also been held 
that such a purchaser, who has not obtained the legal estate at the 
time of purchase, may protect himself by subsequently getting in 
the legal estate, so long as he does not by that act become a party 
to a breach of trust; as the equities of both parties are equal, there 
is no reason why the purchaser should be deprived of the advantage 
he may obtain at law by superior activity or diligence. But other¬ 
wise, this sub-rule means that in order to get the protection of a 
purchase for value without notice, the legal estate need not be vested 
in the purchaser before he had notice of the equitable interest. It is 
only necessary that the value should be actually given before notice; 
then if the legal estate is got in by the purchaser afterwards, he can 
rely on it, save where the conveyance of the legal estate would, to 
the knowledge of the purchaser, amount to a breach of trust on the 
part of the legal owner [ Taylor v. London & County Banking Co. r 
(1901) 2 Ch. 231]. 

(iii) In order that a purchaser for value without notice may 
obtain the protection of legal estate, it is not absolutely necessary 
that the legal estate should be conveyed to him; it is sufficient if, 
as among persons having equitable interests, he has the best right 
to call for it [Taylor v. London County Bank , (1901) 2 Ch. 

231]. 

3. But the legal estate will lose priority, if the equity in its 
favour is inferior : 

(a) Where the legal estate is subsequent to the equitable 
interest, it cannot get priority if the legal owner takes the legal 
estate with notice of the equitable interest, for a purchase with 
notice makes the purchaser a mala fide purchaser [Le Neve v. Le 
Neve, see ante, p. 49]. He will take the legal estate subject to the 
equitable interest irrespective of any question of negligence, thus, 
in Jared v. Clements 17 [ (1903) 1 Ch. 428], it was held that once a 
person had notice that an equitable interest subsisted in the property, 
he would take it subject to the equitable interest, even though the 
vendor induced him by fraud to believe that the equitable interest 
had determined. In other words, a purchaser who relies upon the 
assurance of his vendor that an equitable interest in the property 
has been got in or destroyed does so at his risk (Snell). 

(b) Where the legal estate is prior to the equitable interest, 
the legal owner will lose priority by participating in fraud or gross 
negligence* It must be noted here carefully that though mere 
negligence is sufficient to postpone a prior equitable interest 

17 Jared v. Clements .—A intends to purchase Blackacrc from B but dis¬ 
covers that it was once subject to an equitable interest in favour of C. B produces 
a receipt to show that C had been paid off. In fact, however, C had not been 
paid off and the receipt was a forgery. Held, A was bound by the charge. 
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(see above), to postpone a prior legal interest what is required is 
gross negligence . Mere negligence or want of prudence is not 
sufficient [Grierson v. National Provincial Bank of England , ia 
(1913) 2 Ch. 18]. 

4. The law on the point has been clearly laid down, with 
reference to the priority between legal and equitable mortgages, 

in Northern Counties of England Fire Insurance Co. v. Whipp 
[ (1884) 26 Ch. D. 482], as follows: 

The Court will postpone a prior legal mortgage to a subsequent 
equitable mortgage— 

“(t) Where the legal mortgagee has assisted in or connived 
at the fraud which led to the creation of the subsequent equitable 
estate. 

(it) When the legal mortgagee has made the mortgagor his 
agent with authority to raise money, and the security given for 
raising such money has, by misconduct of the agent, been represented 
as the first estate.” 

(Hi) But “the Court will not postpone the prior legal estate to 
the subsequent equitable estate on the ground of mere carelessness or 
want of prudence on the part of the legal owner.” 

Thus in the present case where— 

M, the manager of a joint-stock company made a legal mort¬ 
gage of freeholds to the company, and handed over to the company 
the deeds, which were kept in a safe to which he had access, and 
afterwards he (M) took from the safe the deeds without the mortgage, 
and created a new' mortgage to B without notice of the mortgage to 
the company,—it was held that the company did not lose priority for 
their mortgage. 

5. The following instance is cited by Maitland by way of illus¬ 
trating the difference between a legal and an equitable estate : 

A lends money to B, a solicitor, on a security of a legal mort¬ 
gage of freeholds and with the mortgage gets possession of the title- 
deeds. A then lends the title-deeds to B on a fraudulent representa¬ 
tion by him that he desires to prepare an abstract of title and con¬ 
ditions of sale in order to sell and pay off the debt. B then borrows 
a further sum from C, depositing the deeds with him as security, and 
soon after absconds. The property will not suffice to pay A or C. 

18 Grierson v. National Provincial Bank of England .—The owner of a 
leasehold premises deposited the lease with his bank as a security for a loan, 
and then made a legal mortgage of the premises expressly subject to the bank’s 
charge. The legal mortgagee did not give notice of his mortgage to the bank. 
The mortgagor paid off the bank, obtained the lease from the bank, and depo¬ 
sited it with the defendants to secure another loan, the defendants having nc 
notice of the legal mortgage. Held, that the legal mortgagee had not been guilty 
of any misconduct sufficient to deprive him of his priority as against the subse¬ 
quent encumbrancers,—the defendants. 
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Is security postponed to C f s? What is the rule as to loss of 
priority? Would A's position be different if his mortgage had been 
-an equitable one merely? 

(i) Here the legal mortgagee A, is guilty of mere negligence. 
So according to the rules laid down in Northern Counties etc . v. 
IVhipp, he will not lose priority. He would do so if he had parti¬ 
cipated in the fraud. Of course, gross negligence (had he been 
guilty of such) would be taken as evidence of fraud. The repre¬ 
sentation was no doubt reasonable, so there was no fraud. 

(ii) If A were an equitable mortgagee, then he would be post¬ 
poned, for mere negligence is enough to postpone an equitable 
charge. He ought not to let deeds go into the mortgagor’s hands 
on any pretence. 

§15A. Priority in India. —T here being no distinction between 
legal and equitable estates, the complications which arise in England 
in case of conflict between legal and equitable interests, do not exist 
in India. The general rule of priority is Qui prior est tempore potior 
est jure, which is enacted in s. 48 of the Transfer of Property Act, 
viz., that when successive transfers of the same property has been 
effected, the later in date must give way to the earlier. (In the case oi 
written transfers, the priority is determined by the date of execution 
and not of registration). 

This rule is subject to one exception in the case of registrable 
documents. A subsequent registered deed has priority over a prior 
unregistered deed of which registration is optional subject to the 
doctrine of notice. The Indian law of registration divides registrable 
instruments into two classes, according as registration is optional or 
compulsory. Where registration is compulsory, the question of 
priority does not arise. Where registration is optional under s. 50 
►of the Indian Registration Act, a subsequent registered instrument 
will have priority over the previous unregistered one. But if the 
previous unregistered deed had been accompanied by delivery of 
possession, then under the doctrine of constructive notice, formula¬ 
ted in s. 3 of the Transfer of Property Act, actual possession by the 
former transferee will be taken as notice, and the subsequent tran¬ 
saction will have no priority. It hardly requires to point out that 
where the subsequent transferee by registered instrument has actual 
notice of the prior unregistered transaction (the registration of which 
was optional ), the registered instrument cannot gain priority, though 
the case of actual notice is not mentioned in s. 50 of the Registration 
Act. 

Secondly, the rule in s. 48 is subject to the provision in s. 78, 
in the case of mortgages, so that the priority of time shall be 
forfeited where a subsequent mortgage has been created through 
.the fraud, misrepresentation or gross neglect of the prior mortgagee. 
This doctrine is based on the rule in Northern Counties Fire Insurance 
•To. v. IVhipp (see above). 
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A mortgage by deposit of title-deeds is specially protected in 
India. In England (prior to 1926) the legal mortgage would always 
prevail against the equitable unless the holder of the legal has done 
or omitted anything which prevents him in equity from asserting 
his paramount rights. But in India, the Proviso to s. 48 of the 
Registration Act enacts that a mortgage by deposit of title-deeds 
shall take effect against any subsequent registered mortgage deed 
relating to the same property. The reason is that a mortgage by 
deposit of title-deeds is a completed transfer under s. 58 (/) of the 
Transfer of Property Act, and not a mere agreement giving rise to 
an equitable interest as in England. In fact, the term ‘equitabe 
mortgage’ cannot properly be used to refer to a mortgage by deposit 
of title-deeds in India. As the Privy Council observed in Imperial 
Bank v. Rai Gyaw [(1923) 1 Rang. 637 P.C.]—“It is to be observed 
that there is here no distinction between legal and equitable mortgages 
as in English law, where the legal mortgage will always prevail 
against the equitable unless the holder of the legal has done or 
omitted to do something which prevails in equity from asserting his 
paramount rights”. For the same reason, viz., that a mortgage by 
deposit of title-deeds is as good as the other forms of mortgages 
the provisions of ss. 78-80 of the Act are equally applicable to a 
mortgage by deposit of title-deeds. 

§16- Tacking. 

The rule embodied in the Maxim “Where there is equal equity, 
the law shall prevail”,—that no merely equitable right can be 
enforced against one, who has acquired the legal estate bona fide 
for value without notice, or who has a better right to call for it,— 
had an extreme application in the doctrine of tacking. 

(A) England. 

Tacking means the union of two incumbrances on the same 
property by the mortgagee who has the legal estate, so as to post¬ 
pone an intermediate incumbrance (of course, equitable) which is 
prior in point of time to the one tacked, but of which he had no 
notice. The doctrine has two implications! 

J. Before 1926— 

(a) A third mortgagee who by buying up a first mortgage 
obtains a conveyance of the legal estate, could insist upon being 
paid the aggregate amount of the first and third mortgage debts 
before the second mortgagee gets paid anything at all. In order, 
however, that the equities may be equal, the third mortgagee must 
have advanced his money without notice of the second mortgage. 
The practical effect of this rule was, therefore, that a subsequent 
equitable mortgagee might tack his right by getting in the legal 
estate (even after he knew of other mortgages), provided he had 
no notice of them when he lent his money. A third mortgagee 
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could, thus, obtaining the legal estate, 44 squeeze out” a second 
mortgagee. 

Here is, no doubt, an extreme illustration of Maitland's thesis 
that legal rights have a natural preference in equity as in law, over 
equitable rights. 

(b) Secondly, a legal first mortgagee had priority as regards 
all future advances made by him, provided he did not know of the 
mortgages when he made the further advances, lhe doctrine of 
tacking has lost much of its importance— 

II. After 1926— 

S. 94 of the L.P.A., 1925, has abolished tacking by a person 
other than the prior mortgagee. The only case of priority by 
tacking possible after 1926 is that as to further advances by the 
prior mortgagee : 

If the advances were made (a) by arrangement with the subse¬ 
quent mortgagee, or (b) without notice of the subsequent mortgage, 
or (c) in pursuance of an obligation covenanted in the prior mort¬ 
gage (notice being immaterial in this case). 

(B) India. 

The Indian law, in ss. 79 and 93 of the Transfer of Property 
Act, follows the L. P. A., 1925. 

Tacking by a subsequent mortgagee was never extended to 
India. 

The provisions of ss. 79 and 93 relate to tacking by a first 
mortgagee. 

S. 79 says— 

“If a mortgage made to secure future advances, the perform¬ 
ance of an engagement or the balance of a running account, express 
the maximum to be secured thereby, a subsequent mortgage of the 
same property shall, if made with notice of the prior mortgage, be 
postponed to the prior mortgage in respect of all advances or debits 
not exceeding the maximum, though made or allowed with notice of 
the subsequent mortgage,” 

S. 93 says— 

“No mortgagee paying off a prior mortgage, whether with or 
without notice of an intermediate mortgage, shall thereby acquire 
any priority in respect of his original security : and, except in the 
case provided for by section 79, no mortgagee making a subsequent 
advance to the mortgagor, whether with or without notice of an 
intermediate mortgage, shall thereby acquire any priority in respect 
of his security for such subsequent advance.” 

If a first mortgagee makes a further advance to the mortgagor, 
without notice of a second mortgage, the first mortgagee would 
have priority in respect of the future advance thus made. 
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S. 93 says that there will be no priority in respect of subse¬ 
quent advances, but s. 79 provides an exception to that rule under 
certain conditions. To apply s. 79,— 

(i) In order to secure future advances, the prior mortgage 
must express the maximum intended to be secured thereby. If no such 
maximum is fixed, there will be no priority in respect of the future 
advances. 

(it) The subsequent mortgagee is postponed only if he takes 
with notice of the prior mortgage. 

(tit) It the above two conditions are fulfilled, it is immaterial 
whether the future advances (not exceeding the maximum) are made 
with notice of the subsequent mortgage or not. 

Thus, if A mortgages to B to secure the balance of A*s account 
up to a maximum of Rs. 1,000/- and Rs. 600/- is advanced at the 
time of the mortgage; and thereafter A mortgages the same property 
to C who has notice of the mortgage to B; and then B advances 
the balance of Rs. 400/-, this advance is not treated as a third 
mortgage, but as a fulfilment of the first mortgage, and has priority 
over C/s mortgage. 

§17. Priority as between successive assignments of choses in 
action. 

A chose in action has been described as a personal right\ of 
property which can only be claimed or enforced by action and not 
by taking physical possession. A legal chose in action is one that 
could be enforced in a Court of law (e.g., promissory notes, bills of 
exchange) while an equitable chose in action could be enforced only 
in the Court of Chancery (e.g., an interest in trust fund, a legacy). 
Choses in action were not assignable at common law, but choses in 
action, both legal and equitable, were assignable in equity. 

Now that legal choses in action are assignable at law, under 
statute (see below), there is still an important difference between a 
legal and an equitable assignment of a (legal) chose in action. If 
the assignment is legal, the assignee can maintain an action in his 
own name, but if the assignment be equitable ( i.e., outside the 
statute), the assignor must usually be joined. 

(A) Legal Assignment. 

At common law, choses in action were not assignable, because a 
transfer in common law could only be made by delivery of possess¬ 
ion. (Exceptions were made in the case of contracts with the 
Sovereign and a few other rights. The common law rule was practi¬ 
cally abrogated by the Judicature Act 1873, s. 25, (now replaced by 
L.P.A. 1925, s. 136) which enacted that legal choses in action were 
assignable at law, provided the assignment was absolute. To make 
the assignment a legal one, the assignment must be (/) absolute, 
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(2) in writing, and (3) express notice in writing must be given to the 
debtor. The assignment takes effect from the date of notice to the 
debtor and the assignee will take subject to all equities affecting 
the assignor at the date of notice. But it enables the assignee to 
sue in his own name and to give a valid discharge. Thus legal 
choses in action are now assignable at law. Equitable assignments 
are not touched by the statute. 

(B) Equitable assignment. 

1. Assignments of choses in action were always enforceable in 

equity, provided they were for value. In equity the mode or form 
of assignment is absolutely immaterial provided the intention of the 
parties is clear. A mere order given by a debtor to his creditor 

upon a third person is deemed a binding assignment or appropriation 

[Brandt's v. Dunlop Co., (1905) A. C. 454]. The assignment need 
not be in writing, and may be by mere word of mouth. It need 

not be absolute but may be by way of charge. An equitable assign¬ 

ment, again, is complete between the assignor and assignee from fhe 
date of assignment although no notice is given to the debtor. 

2. But it is desirable on the part of the assignee to give notice 
to the debtor for two reasons : 

(a) To prevent the debtor from paying the assignor; the debtor 
who pays to the original creditor before receiving notice of the 
assignment, does so honestly, and he will be under no liability to 
the assignee for the same sum. 

(b) To prevent a subsequent assignee from gaining priority 
by notice, for the claims of competing assignees rank as between 
themselves according to the priority of notice to the debtor or party 
to be charged, and not according to the dates at which the creditor 
assigned his rights to the assignees respectively. This is known 
as the rule Dearie v. Hall 19 [ (1823) 3 Russ. 1]— 

‘‘Where there are successive assignments of an equitable thing in action, 
the claimants are entitled to be paid out of the fund in the order in which they 
give notice to the person by whom the fund is distributable, except that a sub¬ 
sequent assignee who had actual or constructive notice of a previous assignment 
when he advanced his money cannot gain priority over it by being the first to 
give notice”. 

3. The idea underlying this rule, according to Snell, is, “that the 
first assignee, by failing to give notice, has left the assignor in apparent 
possession of the beneficial interest in the fund, and thus enabled 
him to make the subsequent assignment; it is only fair, therefore, 


19 Dearie v. Hall.—T holds stocks or shares in trust for E . E gives a 
charge on his interest to X as a security for loan, and then gives a similar 
charge to Y as security for a later loan. Y, having at the time no notice of 
X’s right, gives notice to T before X does. Whose charge has priority, X*s or 
Y J s? Held, Y gets priority by giving notice. 
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that the first assignee should be postponed, as he has enabled a 
fraud to be committed on the second assignee.” 20 

Thus, in an equitable assignment, the assignee must give notice 
in order to obtain a right in rem; without notice he has merely a right 
in personam against the assignor, and third parties will not be bound. 
Hence, the practical rule,—“If you take an equitable assignment of 
a debt or trust fund give notice to debtor or trustee 0 {Maitland). 

4. The notice required by the rule must be given to the debtor, 
trustee or other person whose duty it is to pay the money to the 
assignor. Difficulty arises when there is not continuously one trustee, 
i.e., when one trustee is succeeded by another and different assig¬ 
nees give notice to one or the other. In such cases, Courts have 
sometimes adhered to what is called the ‘ registration principle', which 
means that once notice is given to one trustee, it is registered, and 
his successor is also bound by that notice though the latter may 
not be personally aware of it f Ward v. Buncombe , 21 (1893) A.C. 
.‘160]. The principle is, as Maitland says, ‘to treat the trustees as a 
sort of corporation, so that notice if once got in sticks for good and 
all or like a register in which something is inscribed.* But the 
decisions have not always been consistent with this principle and 
therefore, where there are more trustees than one, it is safer to give 
notice to all of them. 

5. Except in the case of negotiable instruments, the assignee 
takes subject to the ‘equities 1 existing against the assignor up to the 
date of notice. That is to say, all defences which might have pre¬ 
vailed against the assignor, prevail against the assignee. But in 
any case, he is not affected by equities arising after the notice. 

To sum up: Any assignment which is not absolute but condi¬ 
tional, and any assignment which on the face of it purports to be by 
charge only, can not be a legal assignment, but may operate as an 
equitable assignment. The assignment must be in writing in the 
former, but it may take any form in the latter. In the former, the 
assignment is effectual only from the date of notice to the debtor, 
while in the latter it is complete as between the assignor and assignee 
from the date of assignment. In a legal assignment, the assignee 

20 By the Law of Property Act, 1925, the rule in Dearie v. Hall has been 

extended to equitable interests in land settled to trust. (See p. 57, ante). 

21 Ward v. Buncombe .—A is the first assignee of the beneficiary’s interest 

in a trust fund, and B is the second assignee. T-l and T-2 are the trustees of 

the fund. Now A gives notice to T-l only, while B subsequently gives notice to 

both the trustees. T-l then dies, and T-3 is appointed in his place. So, when 
the contest between A and B opens, neither of the two trustees T-2 and T-3 
knows him; still he is preferred to B on the registration principle—the notice 
to T-l is not lost by his death. 



66 A TEXT-BOOK OF EQUITY [CH. IV. 

can sue the debtor in his own name, without making the assignor 
a party to the action, but not so in an equitable assignment. 

§17A. Actionable claims and their assignment in India. 

1. An actionable claim is defined in s. 3 of the Transfer of 
Property Act thus— 

“ ‘Actionable claim' means a claim to any debt, other than a debt secured 
by mortgage of immovable property or by hypothecation or pledge of movable 
property, or to any beneficial interest in moveable property not in the possession, 
either actual or constructive, of the claimant, which the Civil Courts recognise 
as affording grounds for relief, whether such debt or beneficial interest be ex¬ 
istent, accruing, conditional or contingent” (s. 3). 

Actionable claims therefore include claims recognised by the 
Courts as affording grounds for relief either—(/) as to unsecured 
debts; or (2) as to beneficial interests in moveable property not in 
possession, actual or constructive. 

2. This definition is thus narrower than that of ‘choses in 

action' in English law. A chose in action in English law includes 
all personal rights of property which can only be claimed or en¬ 
forced by action and not by physical possession. Accordingly, debts, 
benefits of contracts, damages for breach of contract or tort, and 
even incorporeal rights such as patents, copyrights etc. fall under 
the term ‘chose in action'. But rights under a contract other than 
those entitling the promisee to the payment of an ascertained sum ot 
money, i.e. f a debt, are excluded from the above definition of action¬ 
able claims. It thus excludes the right to recover damages for 

breach of contract or tort. Again, negotiable instruments are ex¬ 

cluded by s. 137 of the Act. 

3. As to the mode of assignment of actionable claims, the pro¬ 

visions of the Transfer of Property Act (Ch. VIII) combine features 
of legal as well as equitable assignment. The resemblance to equit¬ 
able assignment is that it may be by way of charge or by absolute 
assignment and it takes effect as between the assignor and the 

assignee from the date of assignment. On the other hand, the 

assignment under s. 130 must be in writing as in legal assignment, 
and it enables the assignee to sue in his own name and to give a 
valid discharge; and the assignment may be with or without con¬ 
sideration. Another peculiarity of the Indian law is that as the title 
of the assignee is legal and is complete on the execution of the 
instrument of assignment, all the rights of the assignor vest in the 
assignee, excluding the possibility of a second assignment. Conse¬ 
quently, no question of priorities between successive assignees arises, 
and the rule in Dearie v. Hall has no application in India. 

4. The provisions relating to these matters are contained in 
ss. 130-132 of the Act. 

The method of transfer is simple. It can be effected simply by 
the execution of an instrument in writing . Nothing more is required. 



CH. IV.] 


NATURE OF EQUITABLE ESTATES 


67 


“(1) The transfer of an Actionable Claim whether with or without con¬ 
sideration shall be effected only by the execution of an instrument in writing 
signed by the transferor or his duly authorised agent and shall be complete and 
effectual upon the execution of such instrument, and thereupon all the rights 
and remedies of the transferor, whether by way of damages or otherwise, shall 
vest in the transferee, whether such notice of the transfer as is hereinafter pro¬ 
vided be given or not: 

Provided that every dealing with the debt or other actionable claim by 
the debtor or other person from or against whom the transferor would, but for 
such instrument of transfer as aforesaid, have beeQ entitled to recover or enforce 
such debt or other actionable claim, shall (save where the debtor or other person 
is a party to the transfer or has received express notice thereof as hereinafter 
provided) be valid as against such transfer.” (S. 130). 

The transfer takes elfect from the date ol execution of the in¬ 
strument. But the Proviso protects a debtor who without knowledge 
of the assignment pays the transferor. Such a payment is a valid 
discharge as against the transferee, if the debtor has not been a 
party to the transfer or has received no notice of the transfer. For this 
reason, it is necessary for the transferee to give notice to the debtor for 
preventing him from dealing with the transferor to the prejudice of the 
transferee. But at the same time, notice is not necessary for the 
completion of the transfer, and successive transfers take effect in 
order of the dates of transfer and not in order of giving notice. 

Upon the execution of the instrument, all the rights and remedies 
of the transferor, whether by way of damages or otherwise, shall 
vest in the transferee. 

But the transferee shall take it subject to all the liabilities and 
equities to which the transferor was subject in respect thereof at 
the date of the transfer (s. 132). 

§18. Covenants running with the land. 

(A) At Common Law: 

1. At law most contracts were personal, and strangers to a 
covenant were not bound by it; so that when a party to a contract 
purported to assign the benefit of it, the assignee could not sue upon 
it. To this rule there was an exception in the case of certain 
covenants which were said to ‘run with the land.’ 

2. Thus, both the benefit and burden of covenants contained in 
leases bound the assignees of both parties though there was no 
privity of contract between them [Spencer's Case, (1583) 5 Co. 16]. 
(a) The lessor could enforce the covenant against every assignee of 
the lease, and (b) an assignee of the lease could enforce it against 
the lessor and (by a Statute of 1540) against every assignee of the 
lessor. For example, the lessor could enforce the covenant to pay 
rent against the assignee of the lessee, and the assignee of the 
lessee could enforce the covenant for quiet enjoyment against the 
lessor. A covenant, to run with the land at law, (/) must be made 
with a covenantee who has an interest in the land to which it refers, 
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e.g., by the lessor with the lessee; (ii) must ‘touch and concern the 
land’ (that is to say, merely personal covenants do not run); and 
(iii) must be entered into in the same instrument. Again, under the 
L.P.A. 1925, the assignee would be bound by the covenant whether 
named in the covenant or not, and even though the subject-matter 
may not be in existence when the covenant is made. 

3. As to other covenants relating to land, such as in sale of 
land, the benefit runs with the estate, if the covenant touches and 
concerns the land (e.g., vendor’s covenant for title), but the burden 
never runs with the land even though assigns be mentioned. Thus* 
while the purchaser and his assigns can enforce against the vendor 
and his representatives a covenant made with the vendor for the 
benefit of the land conveyed, the vendor can never enforce against the 
purchaser’s assigns any covenant restricting the enjoyment of the 
land conveyed. 

(B) In Equity: 

1. But equity enforced (by injunction) such covenants not only 
against the original purchaser, but against all save bona fide pur¬ 
chasers for value without notice. Thus, the burden of a restrictive 
covenant entered into between a vendor and a purchaser of land 
will be enforced against subsequent purchasers, unless they obtain 
legal estate for value without notice, ot the covenant. Equity first 
began to enforce the covenant by injunction between the original 
covenantor and covenantee, on the ground that the legal remedy oi 
damages was inadequate. It then began to enforce it against the 
assignee or underlessee of the land, on the ground that he had come 
to the land with notice of the obligation. r lhus, the conception was 
formed that such covenants ran with the land in equity, though not 
at law . But Maitland points out that such a conception is misleading. 
The meaning of the expression ‘running with the land,’ at law f 
is that the covenants pass to the assignee of the lease and bind him 
without any further express covenant on his part. The liability of 
the assignee is quite independent of his having or not having any 
notice of the covenant. Again, because an underlessee is not an 
assignee, he is not bound by such a covenant at law. Moreover, 
at law there is no distinction between positive and negative 
covenants. On the other hand, the doctrine of equity is based on 
the ground of notice, and not onlv the assignee, but anybody save 
a bona fide purchaser for value without notice (including an ‘adverse 
claimant’) is bound by it. Moreover, the doctrine is strictly con¬ 
fined to negative covenants. (See p. 70, below). 

(/) The rule was first explained in Talk v. Moxhay , 22 [(1848) 
2 Ph. 774], thus^—“Any one coming to the possession of land with 

22 Tulk v. Moxhay .—Tulk sold the central part of Leicester Square to 
Elms, and Elms covenanted not to build on the land. The land was afterwards 
sold to Moxhay, who knew of the covenant, but proceeded to build. Held, Moxhay 
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notice, actual or constructive, of a covenant entered into by some 
one through or under whom he claims restricting’ the use to be 
made of that land, will be prohibited from doing anything in breach 
of the covenant.” The principle on which such covenants were 
enforced was that the purchaser gave a smaller price for the land 
by reason of the restrictive covenant, and it would be unconscien- 
tious for him, or anybody claiming title under him with notice of 
the covenant, to make use of the land, except subject to the obliga¬ 
tions of the covenant. Such a covenant affected the conscience of 
the person who took with notice thereof. It was observed by Lord 
Cottenliam : “the question is not whether the covenant runs with the 
land, but whether a party shall be permitted to use his land in a 
manner inconsistent with the contract entered into by his vendor and 
with notice of which he purchased.” 

(2) In London and S. TV. Ry. v. Gomm [ (1882) 20 Ch. D. 562] 
it was suggested that “the doctrine in Talk v. Moxhay might be 
treated as an extension in equity of Spencer's case, or of the 
doctrine of (legal) negative easements.” A legal easement, as we 
know, presupposes two pieces of land, viz., a servient and a dominant 
tenement. A negative easement is a right of the dominant tenement 
to restrict the owner of the servient tenement from using his land 
in some particular manner. For example, if the dominant tenement 
has a right to access of light, the owner of the servient tenement 
shall be prevented from building so as to obstruct the light. The 
easement is a right pertaining to the land, and therefore, anybody 
who comes to the land is bound by it. The observation in the above 
case, therefore, means that a restrictive covenant, in equity, created 
an equitable charge on the property in the nature of a negative 
easement, which would bind any person who takes the land, unless 
lie has acquired the estate for value without notice, actual or con¬ 
structive, of the covenant. The result is, that an equitable owner, 
even without notice, would be bound by it, because he is not one who 
has acquired the legal estate. But though a restrictive covenant 
resembles an easement it is subject to the great exception, viz., that 
it is destroyable by a bona fide purchase for value of the legal 
estate without notice. 23 


is bound by the covenant. A contract between the owner of a piece of land and 
the purchaser of a part of it, that the latter, or bis assigns shall use or abstain 
from using the land purchased in a particular way, is enforceable in equity, 
against all subsequent purchasers who purchased with notice of this restrictive 
covenant. 

23 Restrictive covenants, enforced by equity, are sometimes called equit¬ 
able easements. As Strahan points out, they resemble common law easements 
in that (*) they give rise to an equitable interest in the land wh'cb is not subject 
to the rule against perpetuities; (it) the equitable interest is binding on a sub¬ 
sequent equitable purchaser of the land even where he bought without notice, on 
the principle that as between equitable interests the first in time is the first in 
right; ( iii ) on the other hand, like common law easements, they cannot be en¬ 
joyed in gross, but can be enjoyed only in connection with the ownership of land. 




70 


A TEXT-BOOK OF EQUITY 


[CH. IV. 


(3) The doctrine reached its final development in Re Nisbet and 
Pott's Contract 24 [ (1906) 1 Ch. 386], where, approving the sugges¬ 
tion in London and S . W. Ry. v. Gomm, it was laid down that a 
restrictive covenant will bind any holder of the land originally subject 
to it, whether the holder derives title through the original covenantor 
or not, unless the holder is a purchaser of the legal estate for value 
without notice. Thus, a disseisor or adverse possessor is also bound 
bv it. For, a disseisor does not claim through or under the covena¬ 
ntor, but holds by a wrongful title of his own. 

2. Here, then, is created a curious class of negative easements. 
It is enforced against one who is not a party to the transaction 
creating the equity, and who does not claim through or under any 
party. Secondly, the burden of proof is thrown upon the person who 
asserts that he has no notice. (This is why a ‘squatter’ is bound by 
it). Nevertheless, the doctrine is one of equity, and is liable to be 
defeated by the plea of ‘a hona fide purchase for value of legal 
estate.’ 

§19. Other limitations of the Rule in Tulk v. Moxhay. 

(1) It is confined to restrictive or negative covenants and does 
not apply to positive or affirmative covenants or to any other 
covenant involving expenditure of money [Haywood v. Brunswick 
Building Society (1881); Austerberry v. Corporation of Oldham (1885); 
Hall v. Ewin 25 (1887)]. Of course, this does not mean that an 


But they differ from common law easements in two ways— (i) In the first place, 
the nature of common law easements is more or less strictly defined by law, while 
the nature and extent of negative covenants is a matter of express agreement 
among the parties, the only limitation upon them being that they must be nega¬ 
tive. (it) In the second place, like every other equitable interest they are liable 
to be defeated by the legal estate in the land being acquired by a purchaser for 
value without notice of their existence, whereas a common law easement like 
other legal interests, is binding on the purchaser of the land whether he has 
notice of it or not. 

24 Re Nisbet and Potts' Contract .—*X conveys a farm, to A in fee. A 
covenants not to build within 30 feet of a certain road. After several years, 
B enters as disseisor (i.e., adversely), remains in possession, and sells to Nisbet, 
At this time neither B nor Nisbet knows, of the covenant. Afterwards Nisbet 
sells to Potts, but the latter, from independent information comes to know of 
the original restrictive covenant and declines to fulfil the contract of sale on the 
ground that a good title has not been shown. Held, that the negative covenant 
was enforceable against B, because 44 all occupiers are bound except the man who 
has purchased for value in good faith and without notice, actual or constructive.” 
Secondly, it was held, that Nisbet who had purchased from B had constructive 
notice, on the ground that the burden of proof was on the person who asserted 
that he had no notice. (Therefore, the judgment was in favour of Potts). 

25 Hall v, Ewin .—The judgment in this case is instructive. H demised a 
house by way ot lease for 80 years to T who covenanted for himself, his exe¬ 
cutors, administrators, and assigns that the premises would not be used for any 
offensive business. T sub-demised to R. R's executors sold the premises to E 
for the rest of the term. E then sub-let to M, who covenanted not to carry on 
any offensive business, but proceeded to break the covenant. H sued M and E. 
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affirmative covenant is not enforceable as between the parties thereto. 
It only means that it will not be enforced against an assignee from 
the person who made the covenant. 

(2) It only applies where the restrictive covenant lias been entered 
into for the benefit of another land. In this respect it resembles an 
easement for the existence of which it is necessary that there should 
be a dominant as well as a servient tenement. If the covenantee 
has disposed of his land or lias no other land capable of enjoying 
the benefit of the restriction, the covenant cannot be enforced against 
a purchaser with notice [Formhy v. Barker, (1903) 2 Ch. 539]. 

(3) The equitable doctrine has been considerably curtailed by the 

Law of Property Act, 1925, which has practically substituted notice 
by registration, so far as restrictive covenants, other than those 
made between lessor and lessee, entered into after 1925, are con¬ 
cerned. Such a restrictive covenant is registrable as a land charge 
in the office of the Land Registry. If it is so registered, every 
purchaser of the legal estate will be deemed to have notice of it. 
But if it is not so registered, it is void against a purchaser of the 
legal estate for value, even though he may have notice of it on 
general principles. 1 

§19A. Covenants running with the land in India. 

1. The doctrine of covenants running with the land has been 
adopted in the Transfer of Property Act, and though there is no 
distinction between legal and equitable rights, the origins have not 
been overlooked in this matter, (a) Thus, instances of benefits of 
covenants running with the land are to be found in the third paragraph 
of s. 55 (2) (seller’s covenant for title); s. 65, 2nd paragraph 
(mortgagor’s covenants) ;s. 108 (c) (lessor’s covenant for quiet enjoy¬ 
ment). These are enforceable by any person in whom the interest of 
the covenantee is vested for the time being, irrespective of any 
question of notice, just as in the case of covenants running with the 
land at law in England, (ft) On the other hand, restrictive covenants 
arc dealt with in the first part of s. 40, and the amendment of 1929 
makes it clear that it applies only to negative covenants. Like 
covenants running in equity, these are not enforceable against any 
transferee for consideration and without notice. It should be noted 
that since no equitable interest is recognised in the Indian law, a 
restrictive covenant does not create any equitable interest in India 
as in England. 

Held, that in equity, both E and M took with notice of the restrictive covenant. 
But though M was liable, E was not. For, to make E liable, was to compel 
him. to bring an action against his under-tenant M who was in possession of 
the house. It had been laid down in Haywood v. Brtitisivick that ‘the principle 
in Talk v, Moxhay was not to be applied so as to compel a man to do that 
which will involve him in expense’. 
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2. S. 40 of the Transfer of Property Act provides— 

“Where, for the more beneficial enjoyment of hte own immovable property, 
a third person has, independently of any interest in the immovable property of 
another or of any easement thereon, a right to restrain the enjoyment in a par¬ 
ticular manner of the latter property.such right may be enforced against 

a transferee with notice thereof or a gratuitous transferee of the property affected 
thereby, but not against a transferee for consideration and without notice of the 
right, nor against such property in his hands.** 

The ingredients of this section are—(/) The covenant must be a 
negative covenant, i.e. y a covenant ‘restraining* the enjoyment of the 
property in a particular manner, and not one ‘compelling* the enjoy¬ 
ment in a particular manner. 

(2) The covenant must have been made lor the more beneficial 
enjoyment of the land to which the covenant relates. A covenant 
restricting the user of the land transferred may be one imposed tor 
the personal benefit of the vendor only. Such a covenant is not 
enforceable against a subsequent transferee. 

(3) It is not enforceable against a transferee without notice ot 
the covenant. But a gratuitous transferee, i.e., a transferee without 
consideration, is bound, whether he has notice or not,—on the 
principle that on taking the property as a gift there is no reason 
why the donee should be in a better position than the donor. 

Thus, the English principles are broadly adopted in the above 
provision. 

§20. Equitable rights and interests: a Summary. 

1. An equitable right arises when a right vested in one person 
by the law should, in the view of equity be, as a matter oi con¬ 
science, vested in another. Where this state of affairs existed equity 
did not attempt to transfer the legal right but compelled the person 
entitled to the legal right to use it for the benefit of the person 
entitled in conscience to it. 

2. When the subject-matter of an equitable right is definite 
property, the person entitled to the right is said to have an equitable 
interest in the property. This right may be such as to impose on 
the legal owner any obligation ranging from one to let the person 
entitled to it enjoy the whole benefits of the property (as in a trust) 
to one binding the legal owner merely to use the property in a parti¬ 
cular way (as in the case of an equitable easement arising out of a 
negative covenant). 

3. Not merely the legal owner against whom the equitable right 
arose is bound by this equitable interest, but every person who takes 
the legal estate out of which it issues and to which it is annexed, 
unless he is a bona fide purchaser for value without notice of the 
equitable right. 
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4. A bona fide purchaser of property may take free from 
equitable interests affecting* it, provided (a) he obtains the legal estate 
in the property or the legal estate is vested in some person on his 
behalf, ( b) he gives valuable consideration for it, and ( c) when he 
gave that consideration he had no notice of the equitable interests. 
The principle which protects an equitable interest is that it is an 
interest affecting the conscience of the legal owner. If a legal owner 
purchases for value and without notice, his conscience is not affected 
by the equitable interest. In such a case, the legal owner and the 
owner of the equitable interest have ‘equal equities / and as the legal 
owner has also the legal title, the maxim applies—‘where equities are 
equal, the law shall prevail.’ 

5. Certain modern statutes, such as the Law of Property Act, 
1925, passed with the object of facilitating dealings with land, have 
curtailed the operation of the equitable doctrine in two directions : 
(a) by providing that certain equitable interests shall not affect a 
purchaser for value of the legal estate, if such interest is void or 
or unenforceable for want of registration as a land charge; ( b ) by 
providing that a conveyance of the legal estate for value shall 
overreach equitable interests affecting that estate, provided such 
conveyance is made in one of certain specified ways, e.g., under the 
Settled Land Act. 
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§21. Origin and Importance of the Trust. 

1. The trust is the most distinctive achievement of English 
equity jurisprudence. “Of all the exploits of Equity the largest and 
the most important is the invention and development of the Trust’* 
(Maitland). The importance of this institution lies in its elasticity 
and generality; but there is nothing quite like it in any system of 
foreign law. Most of its functions have been done in other countries 
by other branches of law. The reason why the trust has not been 
recognised by foreign jurists is, according to Maitland , that the 
equitable rights that the English trust gives rise to, do not logically 
fall into either of the two classes into which rights are usually 
analysed in jurisprudence, viz., rights in rem and rights in personam. 
The English trust involves the conception both of an obligation as 
well as of ownership. Though in the ultimate analysis the trust gives 
rise to a right in personam ,—a right enforceable against the trustee, 
yet from very early times it is treated almost like a right in rem , 
—»a right of ownership, so to say, in equity, which is good almost 
against all (see o. 44, ante). This is the distinctive characteristic 
of the trust, and according to Maitland , its origin was due to the 
peculiar conditions of the English legal system. 

2. There are some authorities who hold that the English trust 
is historically connected with the Roman fidei commissum or tisus. 
But Maitland is opposed to this view. Of course, there are striking 
resemblances between the two, and the fact that the ecclesiastical 
Chancellors who first enforced the use or trust in England were all 
acquainted with Roman law may suggest that they were influenced 
by the Roman concept to some extent. Nevertheless, it cannot be 
said that the jurisprudence of uses was borrowed from the Roman 
law. Maitland advances the following grounds to show that the use 
or trust was an indigenous growth : 

(a) Firstly, as to terminology, the term ‘use’ is not derived 
from the Latin us us (as may be naturally inferred), but from the 
Latin opus. This may seem curious. Now, the phrase *ad opus > 
means ‘on behalf of’. In early Lombard and Frank legal documents, 
this phrase ‘ad opus’ was frequently used, and from them it was 
adopted in the early English documents, such as the Domesday Book ; 
but in the transliteration of the Latin term through French, it became 
confused, in English mouths, with the term ‘use’, so that both 
‘ad opus * and ‘usus’ were alternatively used to denote ‘on behalf of 
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another’. Nevertheless, in these early documents, no trace is to be 
found of the connection of the use with the Roman institution of 
usns. The phrase ‘ad opus’ was frequently used to denote the rela¬ 
tionship in cases of agency and bailment. But it was not until the 
13th century that the term ‘use’ or 'ad opus’ acquired its modem 
significance, vis., that of ‘land being permanently held by one man 
to the use of another man.’ 

(b) Secondly, the Roman fidei comtnissum essentially belonged 
to the law of testaments, being used to denote the obligation of the 
heir to execute the last wishes of the deceased. But the English use, 
in its earliest stages, did not primarily originate in the case of wills. 
Its commonest origin was in an agreement infer vivos, e.g., where 
the owner of a land ‘enfeoffed’ the land to another person (known 
as the ‘feoffee to uses’) who agreed that he would hold the land ‘ad 
npus’ or on behalf of another (who came to be known as the cestui 
qiie 7/se). 

(c) Thirdly, from its early stages, the Chancellors began to 
follow the common law rules in dealing with the use. The right of 
the cestui que use was treated as very analogous to an estate in 
land, and the rules as to descent and the like pertaining to a legaf 
estate were brought to bear upon the use. (The Roman fidei commis - 
sarins could claim no such right of ownership). 

§22. Development of Trusts from Uses. 

“The modern trust”, thus, ff developed from the ancient (English) 
use” (Maitland). The history of its growth falls into two natural 
divisions—(a,) before, and (b) after, the Statute of Uses. 

( A) Before the Statute of Uses. 

(/) The first occasion on which we find land being permanently 
held by one man to the use of another man is in the 13th century 
when land was conveved to the borough community to the use of the 
Fransiscan friars. The rule of their order was that they were not to- 
have any wealth at all. But some sort of property was obviously 
indispensable, and hence the device was adopted of having land 
conveyed to the borough community to the use of the friars. Again, 
land could not be conveyed at common law to religious houses and 
monasteries by reason of the Statutes of Mortmain. The provisions 
of these statutes were now evaded by granting lands to third persons 
to the use of these houses. 

(ii) Originally, thus, a device for conveying land for religious 
purposes, the use was soon resorted to in the 14th century for secular 
purposes, to effectuate conveyances which were impossible at common 
law, e.g., (n) to make a will (in effect), or (b) to convey land by a 
man to himself or to his wife. These were impossible at common 
law, for land could be conveyed only by feoffment with ‘livery of 
seisin’. Gradually it was found that the device might be profitably 
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used for other purpose as well, e.g., (a) for avoiding 1 the feudal 
services such as reliefs, wardships, marriages, and for evading the 
feudal law of forfeiture for treason and escheat for felony, (&) for 
avoiding creditors, (c) for escaping dower. All this was effected by 
fieofiing the land to one or more persons by the owner of the land 
whereby the feoffees served as a cloak to the real owner. The 
feoffees became the legal owners, but there was an understanding 
between the feoffor and the feoffee, that the former was to have the 
profits and the enjoyment of the land. When, for example, a tenant 
was guilty of treason, he might avoid forfeiture by granting the land 
to a number of persons; for the king or the lord could not look 
behind the feoffees to the feoffor who had no longer any rights in 
the land. 

(iii) By the 15th century the use became so popular that it 
came to be the usual mode of transfer of land for all purposes. 

But this device of escaping the hardships of the feudal law by 
feoffing the land upon a use might well be rendered futile, if common 
law recognised the use, and compelled the feoffees to fulfil the under¬ 
standing by virtue of which they had acquired the land. But the use 
was not, and could not be enforced by the law of contract, inasmuch 
as the agreement was too vague, and did not fulfil the formal 
requirements of a contract. The use, therefore, naturally fell into 
the province of the Chancellor who could enforce it by a procedure 
far more efficient and flexible than that of the Courts of Common 
Caw. 

The Chancellor began to enforce the use as between the cestui 
que use (originally the feoffor) and the feoffee, but without marring 
the effectiveness of the device. He did not say that the feoffor was 
the owner of the land, but said that the feoffee must hold it for the 
cestui que use, for to do otherwise would be an act of dishonesty. Acting 
on the conscience of the feoffee, Equity began to enforce the agree¬ 
ment, but quite in a different way than the law of contract would 
have done. Equity enforced it not as a contract but as a ‘confidence’, 
and the remedy was given not to the feoffor (or trustor) as such but 
to the cestui que use (or the person to be benefitted). And the right 
•of the cestui que use to enforce the ‘use’ was made by the Chancellor 
to look like an estate in the land,—an equitable ownership, as dis¬ 
tinguished from the legal ownership that remained in the feoffee to 
use (or trustee). 

Let us see how the “use” operated. If A conveyed land by 
feoffment to B to the use of C (i.e., with the intention that B should not 
hold it for his own benefit, but for the benefit of C), or of A him¬ 
self, then B was said to hold the land “to the use” of C or A. At 
common law the feoffee to uses ( B ) was the owner of the land, the 
seisin of legal estate being in him. In the Court of Chancery, on 
the other land, he was merely the nominal owner; he was bound to 
allow the cestui que use ( C) to have the profits and benefit of the 
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land. The “use” or beneficial ownership was treated like an estate, 
that is to say, the cestui que use was said to have an equitable 
interest or estate in the land, which in course of time came to be 
available against all save a bona fide purchaser for value of the 
legal estate without notice of his equitable interest. 

The use was disliked by the king and the feudal lords because 
it enabled services and other feudal dues to be defeated. They 
therefore had the Statute of Uses (1536) passed to abolish uses by 
providing that “where any person was seised of an estate of freehold 
to the use of another, the use should be converted into the legal 
estate, and the cestui que use should become the legal owner” (see 
Maitland). The object of this legislation was, obviously, to annihilate 
the uses with all their advantages, for its effect was that the person 
who had the use or the beneficial interest became the legal owner 
as well, and consequently all the incidents of the legal estate fell 
upon him. The feoffee to use could no longer serve as a cloak to 
the real owner. ‘The use’, as Snell puts it, ‘became the land*. 

(B) After the Statute of Uses. 

The immediate effect of the Statute was to make it impossible 
for one person to have the legal estate, and another the equitable 
interest. In cases to which the Statute applied, a conveyance to 
B to the use of C did not create a trust, for the Statute deprived 
B of any interest in the property, and converted C’s equitable interest 
into the legal estate. 

But the Statute failed to put an end to the use or trust for 

three reasons— (i) In the first place, the Statute only applied where 
one person was seised of land to the use of another, and therefore, 
did not affect personal chattels, leaseholds, or copyholds. It was 
confined to freehold lands. 

(ii) Secondly, it did not apply to active uses, i.e., where the 
persons to whom freeholds were conveyed had some active duty to 
perform,— e.g. y where land was conveyed to B to the use that B should 
collect the rents and pay them over to C, the legal estate was in 
B (and not in C), in order that he might carry out the duty imposed 
upon him. Moreover, it did not apply where a person stood seised 
to himself; the Statute required one person to be seised to another. 

(Hi) In the third place, it did not execute a use upon use. It 

was held in TyrreVs case [ (1557) Dyer’s Rep. 155 (a)], that there 
could not be a use upon use, so that if freehold land was conveyed 
to B to the use of C to the use of D, the only use that would be 
recognised at law would be the use in favour of C; C would be legal 
owner by virtue of the Statute, and D would take nothing. This 
gave the Court of Chancery the opportunity of interfering once more, 
and eventually the use in favour of D was enforced in equity just in 

the same way as the first use (in favour of C) had been enforced 

before the passing of the Statute. Thus it was held that if there 
was a use following on a use, the Statute executed the first use, and 
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was then exhausted—so that the legal estate vested in the first cestui 
que use, who held on behalf of the second who still had an equitable 
estate. The second use came to be known as the trust. 

Thus, equitable interests again came into existence,—this time 
by means of two uses or trusts. Henceforth, if it was desired to 
grant land to T as trustee for A, it was granted to “B” ‘to the use’ 
of T "to the tise’ of (or in trust for) A.” Later, it became usual to 
omit the feoffees to uses, and to grant the land “into and ‘to the use’ 
of T ‘to the use’ of (or in trust for) A.” 

The net result of the Statute of Uses, then, was that after the 
Statute, to create a trust, a second use had to be resorted to. Lord 
Hardwicke critically summed up the position by observing [in 
Hopkins v. Hopkins, (1938) 1 Atk. 581] that “a Statute made upon 
great consideration, introduced into a solemn and pompous manner, 
by this strict construction, had no other effect than to add at most 
three words (vis., ‘to the use’) to a conveyance.’’ 

The Statute of Uses has been repealed by the Law of Property 
Act 1925, so that from 1st January, 1926, a trust of any property 
can be created by any instrument coming into operation after that 
•date, without a use, i.e., by simply conveying land “to T in trust 
for A/' The usual mode of creating trusts in England, at the 
present time, however, is by way of settlements, under which the 
beneficial interest is to be enjoyed by a number of persons in succes¬ 
sion. 
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§23. The Nature and Definition of a Trust. 

(A) England. 

1. To comprehend the juristic nature of the modern trust, we 
should start with a definition. But a logical definition of a trust 
is hard to find out, and as Maitland shows, the best description of 
the characteristics of a trust would be by distinguishing it from 
analogous juristic relations. 

2. The classical definition of a trust is that given by Lewin, 
according to whom it is— 

“A confidence reposed in some other, not issuing out of the land, but as a 
thing collateral, annexed in privity to the estate of the land, and to the person 
touching the land, for which the cestui que trust has no remedy but by subpoena 
in the Chancery/* 

But Maitland criticises this definition on the grounds—(a) that 
to say that a trust is a confidence hardly explains anything, and 
{ b ) that there may be cases where no reliance or confidence is reposed 
by one person in another, e.g., where the owner creates a trust by 
declaring himself a trustee of his property for his child. Hence a 
trust is constituted from the moment of the declaration though the 
child may not even know anything about it. 

3. Maitland gives his own definition thus,—“When a person 
has rights which he is bound to exercise ( i) on behalf of another, 
or (ii) for the accomplishment of some particular purpose, he is said 
to have those rights in trust for that other or for that purpose, and 
he is called a trustee. But this definition too, as Maitland himself points 
out, is wide and vague, for it may to some extent apply to the case 
of some other analogous relations, such as that between the legatee 
and the executor. 

(B) India . 

1 • S. 3 of the Indian Trusts Act, 1882 defines a trust as follows : 

“A trust is an obligation annexed to the ownership of property, and arising 
out of a confidence (a) reposed in and accepted by the owner, or (b) declared and 
accepted by him, for the benefit of another, or of. another and the owner; the 
person who reposes or declares the confidence is called the ‘author of the trust;’ 
the person who accepts the confidence is called the ‘trustee*; the person for whose 

benefit the confidence is accepted is called the ‘beneficiary*.the ‘beneficial 

interest* or ‘interest* of the beneficiary is his right against the trustee as owner of 
the trust-property;”. 

2. It is clear that the above definition follows that of Lewin 
with the following differences : 

(a) It is an improvement in so far as it includes the case 
where the settlor himself is the trustee. 
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(b) It emphasises upon the obligation which is created by the 
trust. There is no trust where there is no obligation upon the so- 
called trustees to hold or apply the trust property for the purposes 
of the trust. 1 

(c) It also points out that under the Indian law, the beneficiary 
has no interest in the property but has only a right against the 
trustee who is the owner of the property (of this, sec, further, under 
the next caption). 

3. The words ‘confidence reposed in and accepted by the owner’ 
also make it clear that the definition of ‘trust’ in s. 3 refers to 
express trusts only. Implied or Constructive trusts are separately 
dealt with by the Indian Trusts Act in Ch. IX and described as 
* Obligations in the nature of trusts*. The relationships included in 
( h. IX which go by the name of Resulting and Constructive trusts 
in English equity are thus excluded from the definition of ‘trust’ in 
s. 3 of this Act. 2 * 3 

§24. Nature of the rights of trustee and beneficiary in the trust 
property. 

(A) England. 

1. From the analysis at p. 79, ante, it is clear, that the con¬ 
ception of a trust involves that of a double ownership, — viz., that 
one person in whom property is vested is compelled in equity to hold 
it for the benefit of another or for some purpose other than his 
own. As Snell points out, “the trustee is the nominal, while the 
cestui que trust is the beneficial owner of the property.’’ Story 
similarly defines a trust to be “an equitable right, title or interest in 
property, distinct from the legal ownership thereof/* The legal 
owner holds the direct or absolute dominion over the property in the 
view of law; but the income, profits or benefits thereof in his hands 
belong, wholly or in part, to others. This conception when analysed 
leads us to the following characteristics of a trust:— 

(i) The trustee is bound to use his rights in a certain way, for 
the benefit of another, or for the accomplishment of a certain purpose. 
One is not made a trustee by being not to use one’s rights in a 
particular manner. Thus, the negative duty imposed upon the owner 
of a land not to use his land in such a manner as to cause detriment 
to his neighbour’s land does not constitute the former a trustee for 
the latter. 

( H ) The trustee is bound to exercise his rights on behalf of 
some other person, or sometimes for the accomplishment of some 
purpose. The outstanding peculiarity of a trust for a purpose is that 
in it there is no definite cestui que trust. 

1 Cf. Allahabad Bank v. Commr. of I.T., (1954) S.C.R. 195 (202). 

2 Tan Bug v. Collector of Bombay, A.I.R. 1946 Bom. 216 (242). 

3 It may be noted in this connection that the definition of Trust in s. 3 of 
the Specific Relief Act comprises all the three classes of ‘ express , implied and 
constructive fiduciary ownership/ 
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(iii) It is often said that the trustee is the legal owner, while 
the cestui que trust is the equitable owner. But it is not essential 
that a trustee should have the ‘legal estate’, (a) Firstly, the subject- 
matter may be a mere personal right, e.g., the benefit of a contract 
or debt, and not a true proprietary right or ‘estate’. ( b ) Secondly, 
there may be land, yet the trustee may not have the legal estate in 
it, e.g., where the settlor has only equitable rights. Thus, if the 
cestui que trust of an already created trust, or a mortgagor, puts 
his equitable interest in a settlement, he having merely equitable 
rights can convey none but equitable rights to the trustees. “It is 
better, therefore, to say that the trustee is the nominal , while the 
cestui que trust is the beneficial , owner of the property’’ (Snell). 

2. Salniond explains the double ownership thus : 

The trustee is destitute of any right of beneficial enjoyment of 
the trust property. His ownership, therefore, is a matter of form 
rather than of substance, and nominal rather than real. In legal 
theory, however, he is not a mere agent but an owner. He is a 
person to whom the property of some one else is fictitiously attributed 
by the law, to the extent that the rights and powers thus vested in 
a nominal owner shall be used by him on behalf of the real owner. 
As between the trustee and the beneficiary, the property belongs to 
the latter and not to the former. But as between the trustee and 
third persons, the fiction prevails. The trustee is clothed with the 
rights of his beneficiary and, is so enabled to personate or represent 
him in dealings with the world at large. 

Trust-ownership and beneficial ownership are independent of 
each other in their destination and disposition. Either of them may 
be transferred, while the other remains unaffected. In like manner, 
either kind of ownership may be independently encumbered. 

(B) India . 

1. It has already been pointed out (p. 8, ante) y that in India, 
there is no such thing as equitable ownership, and that when property 
is vested in a trustee, the owner is the trustee. 4-5 

The Indian beneficiary cannot, therefore, have any equitable 
ownership in the land. He can only have rights against the trustee, 
which are laid down by the Trusts Act. 


4 Chhatra Kumari v. Mohan Bikram , (1931) 35 C.W.N. 953 P.C. 

5 This * was the state of affairs even before the enactment of the Indian 
Trusts Act. Thus in Tagore v. Tagore , (1872) 9 B.L.R. 377 P.C., it was observed 
—“No doubt, the anomalous law, which has grown up in England, of a legal 
estate which is paramount in one set of Courts and an equitable ownership which 
is paramount in Courts of equity, does not exist in and ought not to be intro¬ 
duced into Hindu law. But, it is obvious that property, whether movable or 
immovable, must for many purposes be vested, more or less absolutely, in some 
person or persons, for the benefit of other persons, and trusts of various kinds 
have been recognized and acted on in India in many cases.” 


6 
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S. 3 of the Trusts Act expressly says— 

“The beneficial interest” or “interest” of the beneficiary is his right against 
the trustee as the owner of the trust property.” 

S. 8 of the Act also specifically lays down that the ‘beneficiat 
interest' of a beneficiary under a trust cannot be the subject-matter 
of a further trust. The Indian law thus patently differs from the 
English law on this point, as explained at p. 81, ante . 

2. The right of the beneficiary is the right to call upon the 
trustee to administer the property so as to give the beneficiary his 
dues according to the provisions of the trust [s. 55, Trusts Act], or, 
in a proper case to convey the property to the beneficiary [$. 56, 
Trusts Act]. The beneficiary is not even entitled to bring a suit 
for possession against a trespasser, since the ownership is not 
vested in him. 

3. But though the Indian law does not recognise the dual con¬ 
ception of legal and equitable ownership, it nevertheless declares 
that the beneficiary has a beneficial interest in the property, which 
he may transfer, if competent to contract. Thus s. 58 of the Trusts 
Act says— 

“The beneficiary, if competent to contract, may transfer his interest, but 
subject to the law for the time being in force as to the circumstances and to 
which he may dispose of such interest: Provided that, when property is trans¬ 
ferred or bequeathed for the benefit of a married woman, so that she shall not 
have power to deprive herself of the beneficial interest, nothing in this section 
shall authorize her to transfer such interest during her marriage.” 

Hence, an Indian beneficiary may deal with his interest by way 
of mortgage, even though such interest may not be regarded as an 
‘equitable interest’. And though a mortgagee from an Indian 
beneficiary does not acquire an equitable interest in the land as in 
England, the mortgagee can enforce his mortgage against the bene¬ 
ficial interest of the mortgagor in the property. 6 

4. In other words, though the beneficiary has no equitable 
estate or interest in the immovable property which is the subject of 
the trust, it cannot be said that he has no ‘interest’ in it. Thus, 
a right to receive rents and profits, under a deed of settlement, from 
the hands of a trustee is interest in immovable property under these 
Acts, and an assignment of such right would require registration 
under s. 54 of the Transfer of Property Act or s. 17 of the Regis¬ 
tration Act, 7 

§25. Trusts distinguished from analogous relations. 

(A) Debt. 

1. A debtor is not a trustee for his creditor. Though the debtor 
cannot so deal with his property as to prevent the creditors from 
obtaining payment -of what is due to them, yet he is in no sense a 

6 Hemchandra v. Suradhani, (1940) 45 C.W.N. 253 (258) P.C. 

7 Moolla v. Official Assignee, (1936) 40 C.W.N. 1253 P.C. 
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trustee for his creditors, for he is not bound to use any particular 
thing or right belonging to him for the benefit of his creditors. 8 
A secured creditor like the mortgagee has a right in rem against the 
mortgaged property, but even then, the mortgagor is not bound to 
hold that property ‘on behalf of’ the mortgagee. 

2. The distinction between a trustee and a debtor may be 
illustrated with reference to the position of a banker who is a debtor 
in relation to the depositor (Maitland). 

(i) When a person deposits money with a banker, the money 
thereupon ceases to be the property of the depositor and becomes the 
property of the banker; the banker can deal with it as he wishes, 
lie can mix it with his own, he can use it to make a profit for him¬ 
self, he can lose it in a hazardous speculation, and the depositor 
will have no ground to object; the only right of the depositor is the 
legal right of a creditor to have the debt which arose on the deposit 
to be repaid. 

In Att. Gen. of Canada v. Att. Gen. of Quebec , 9 the Privy Council 
has explained the position in these words : 

“Money deposited with a Bank is not trust money which the trustee must 

preserve and not use; on the contrary it is lent for use.The only obligation 

under which the banker lies is to repay a like sum in the like currency.” 

,If the banker goes bankrupt the depositor has no claim to 
follow his money but must claim as a creditor in the bankruptcy. 

(ii) On the other hand, the property in the hands of the trustee 
remains in equity the property of the cestui qua trust and the trustee 
must not use it to make a profit for himself and he must not mix 
it with his own. If the trustee goes bankrupt, the beneficiary can 
follow his property, 10 and so far as it can be traced, recover it as 
against all other creditors. 

But where a person accepts a trust in relation to a specific sum 
of money and agrees to invest it in his firm and agrees to conform 
to the terms of the instrument creating the trust, the defence that 
he held the money merely as a deposit in the capacity of a debtor 
is not open to him. In other words, even if a trustee is allowed to 
invest a trust fund as he liked and pay interest on it, he does not 

cease to be a trustee with respect to that fund. 11 

Illustration. 

The father of a minor left Rs. 10,000 in the hands of a firm for investment 
in their business at a fixed rate of interest in the name of the minor to whom 
the amount was to be paid on his attaining the age of 21 years. Subsequently, 

the members of the firm became insolvent, and the minor, who had become a 

major by this time, claimed priority with respect of the sum of Rs. 10,000 depo¬ 
sited in his name with the firm. Held , that even though there was an agreement 
between the minor's father and the firm that interest was to b e paid on the 

8 Except when the debtor becomes a personal representative of the creditor 
(see s. 87 of the Trusts Act, post]. 

9 Att. Gen. of Canada v. Att. Gen. of Quebec , (1946) 51 C.W.N. 427 P.C. 

10 Official Assignee v. Bhat, (1933) 60 I.A. 203. 

11 Krishnadas v. Ratanbai, (1940) 52 Bom. L.R. 1044 (1050, 1055). 
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money invested in the firm, the agreement did not affect the fiduciary relation 
created between the firm and the minor and that it was not open to contend 
"n behalf of the insolvents or the Official Assignee that the transaction was only 
a deposit and did not create a trust. 13 

(B) Bailment. 

1. Bailment is a trust according to Blackstone who defines 
bailment as “a delivery of goods in trust, upon a contract express 
or implied, that the trust shall be faithfully executed on the part of 
the bailee.” Maitland , however, points out that apart from the fact 
that while the rights of a bailor against his bailee are common law 
rights, those of a cestui que trust against the trustee were never 
common law rights,—a trust is fundamentally distinguishable from 
a bailment. 13 

2. The general property in the case of a trust is in the trustee, 
whereas a bailee has only a special property, the general property 
remaining in the bailor. In other words, the trustee is the full 
owner, though he is bound to exercise his rights for the benefit of 
the cestui que trust . But when goods are delivered to the bailee for 
some purpose, he does not become the owner of the goods, but only 
receives certain special rights over them (c.g., right of possession, 
right of action). These special rights, again, the bailee uses for his 
own benefit and is not bound to exercise them on behalf of any other. 

3. Again, from the fact that the bailee is not the full owner, 
while the trustee is, other consequences follow. Thus— 

If a trustee sells trust property in breach of trust, a bona fide 
purchaser for value without notice of the trust takes a good title 
from the trustee (see p. 46, ante). But if the bailee makes an un¬ 
authorised sale of the goods, a bona fide purchaser for value without 
notice of the bailor’s rights gets no title to the goods, for the bailee 
from whom he has purchased was not the owner of the goods. In 
such a case, the transferee from the bailor or any other person, 
however innocent, who in any way denis with the property in the 
chattel, is also guilty of conversion and liable to the bailor [ Halsbury ]. 

(C) Executorship, 

1. Maitland admits that his definition of a trust is wide enough 
to include the case of executors or administrators. In fact, the 
position of an executor resembles that of the trustee in so far as the 
executor (after the debts have been paid off) is the full owner of the 
goods, but is at the same time bound to use his rights in a particular 
way, e.g., to convey the surplus of assets to those entitled to the 
deceased’s property. 

12 Official Assignee v. BJiat, (1933) 60 I.A. 203, affirming Official Assignee v. 
Krishnajee, A.I.R. 1980 Mad. 693. 

13 The same view has been taken IN INDIA. Though a bailee may be in 
some respects in a fiduciary position as regards his bailor, he is not a trustee 
(either express or constructive) within the meaning of the Trusts Act [Ratnasami v. 
Kamalammal , (1921) 45 Mad. 173]. 
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2. There are other similarities between the position of a trustee 
and personal representative. Most of the ordinary rules applicable 
to a trustee are applicable to personal representatives, e.g . t — 

(/) They are chargeable only with assets which they have 
actually received or which they might have received but for their 
own wilful default. 

(2) The rights to consult the court and to claim a discharge on 
completion of their duties are available equally to personal representa¬ 
tives. 

(3) The rule that the trustee cannot make a profit from the trust 
and that the cestui qae trust can follow the trust property apply 
equally to personal representatives. 

3. Nevertheless, Maitland contends, “an executor or adminis¬ 
trator merely as such is not a trustee for the legatee or next of kin,” 
though he may under certain circumstances become a trustee for 
them, and in a given case it may be hard to decide whether a man 
has been merely an executor or administrator or has also been a 
trustee. The question is of much practical importance because the 
Statutes of Limitation draw a distinction between an action by 
a legatee against an executor and an action by a cestui que trust 
against his trustee. While an action by a legatee against an ex¬ 
ecutor to recover a legacy is barred after the lapse of 12 years, and 
an action for devastavit after 6 years, a trustee cannot plead the 
Statutes of Limitation in defence at all in certain cases,—( i) where 
he has been guilty of fraud, (ii) where the action is to recover the 
trust property retained by the trustee or converted to his own use 
(see post). 

4. Other important points of distinction between trustees and 
personal representatives are : 

(/) One of several personal representatives can sell and give the 
purchaser a good title to personalty, whereas no one trustee can 
dispose of the trust property without the concurrence of the others. 

(2) A sole personal representative can sell land belonging to the 
estate, whereas since 1926 there must be at least two trustees to 
sell land belonging to a trust. 

(3) A personal representative can pay his own debts or the debts 
due to any other creditor, in preference to the debts due to other 
creditors (Maitland). 

5. The distinction made between a trustee and an executor is, 
according to Maitland , due to historical reasons. The tendency of 
modern statutes, however, is to equiperate executors and administra¬ 
tors with trustees. Thus, the Judicial Trustees Act, 1896, which 
enabled the Court to relieve honest trustees from liability for breach 
of trust, also declared that for the purposes of that Act executors 
and administrators were to be regarded as trustees. By the Adminis¬ 
tration of Estates Act, 1925, the administrator of an intestate and 
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the executor in case of partial intestacy are expressly made trustees 
for the persons beneficially entitled on the intestacy. 

6. Again decisions like Re Swain [(1891) 3 Ch. 233], Re 
Timmis [(1902) 1 Ch. 176], Re Mackay [(1906) 1 Ch. 25], show 
that the executor may be held to have constituted himself a trustee 
on very slight grounds. In these cases, actions brought by legatee 
against executor for recovery of legacy were regarded as actions by 
cestui que trust against trustee, in the following circumstances: 

(i) When a testator, by his will, gives property to his executors 
to be held upon a trust, the rule is that the property vests in them 
as executors and thev continue to be executors until they assent to 
the gift; after thev have assented, thev become trustees. Whether 
they have assented is a question of fact to be determined from the 
circumstances of the case. As Williams (On Executors, 12th Ed.) 
puts it— 

“If there is a specific bequest to the executor himself on trust, and he 
assents to it, the thing bequeathed thereupon ceases to be part of the testator’s 
assets, and the executor becomes a trustee of it for those who are beneficially 
interested. He is thereupon precluded from, dealing with it or making title as 
executor. ” 

(it) Even if there is no trust created by the will, a personal 
representative may constitute himself a trustee, if instead of paying 
over the property to the beneficiaries he continues to administer it 
for them. In such cases, however, there must be some conduct which 
amounts to a declaration of trust. 

(D) Contract. 

1. A contract, as we know, is ‘an agreement between two 
persons by which an obligation is created’. In so far as a trust also 
originates in an agreement, express or implied, creating an obligation 
upon the promisor, it has got a resemblance to a contract. Now, 
44 the commonest origin of a trust,” as Maitland points out, "is a 
transaction between two persons/’ Thus, when A conveys property 
to T upon a trust (say for £), and T consents, expressly or by 
conduct, that he will execute the trust, a trust is created. What, in 
effect, we get is but an agreement between A and T which is enforce¬ 
able in equity (as distinguished from a contract which falls within the 
province of law). Historically too, the law of trusts begins with the 
rule that he who has undertaken a trust is bound by it [sec p. 44, 
ante]. We have already discussed how the trust estate primarily 
gives rise to a right in personam [pp. 41-2], and how Pollock 
observes that ‘the true way to understand the nature and incidents 
of equitable ownership is to start with the notion of a contract with 
the legal owner.’ 

2. But notwithstanding all this analogy, a trust is distinguish¬ 
able from a contract on fundamental grounds : 

(a) Historically, contracts were enforceable in Common Law, 
while trusts fell under the exclusive jurisdiction of the Court of 
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Chancery, for Courts of law refused to recognise them. Again, 
Equity did not, and could not, enforce the trust as an agreement, 
but enforced it as a matter of confidence. 

( b ) Though the commonest origin of a trust is an agreement 
between two persons, a trust may be, and is sometimes, created by 
a perfectly unilateral act,—when a man becomes bound by a trust 
by his own declaration or conduct, while the beneficiary knows 
nothing. 

(c) Even when the trust is created by a bilateral act, there is 
required no formal offer or acceptance between the parties as in a 
contract. The rule is that though nobody can be compelled to under¬ 
take a trust, the trustee’s acceptance is presumed unless he disclaims 
either bv conduct, or by deed, or otherwise. 

(d) The rule that a stranger to a contract acquires neither 
rights nor liabilities under it has no application to trusts. In a trust 
the equitable remedy is given not to the trustor as such, but to the 
destinatory ( cestui que trust) who is no party to the contract. 
[See Ch. XVI, in this connection.] 

(e) Again, though equity refuses to enforce an agreement to 
create a trust at the instance of a person who has given no con¬ 
sideration just as common law refuses to enforce an agreement 
without consideration, yet the consideration required in the two cases 
is not the same, for the issue of a prospective marriage are treated 
in equity as within the marriage consideration although in the 
common law sense, they are no party to the consideration. [See Ch. 
XVI, post.] 

(/) While a contract creates a mere right: in personam , avail¬ 
able against the promisor, the right of a cestui que trust resembles 
a right in rem t inasmuch as it is enforceable against all whose con¬ 
science is not clean. 

(g) As Salmond points out,—“A trust is more than an obliga¬ 
tion to deal with one’s property for the benefit of another; it is an 
obligation to use it for the benefit of another in whom it is con¬ 
currently vested. The beneficiary has more lhan a mere personal 
right against his trustee for the performance of the obligations of 
the trust. He is himself an owner of the trust property.” 14 

(E) Agency. 

1. Trust resembles agency in that both a trustee and an agent 
administer property on behalf of another and neither is the beneficial 
owner of such property. But there are essential differences : 15 

(a) At law, the trustee is the owner of the property he adminis¬ 
ters, but the agent is in no way the owner of the property which 
belongs to the principal. As a result, the agent cannot, outside the 

14 This observation must be qualified with reference to India. See p. 82, 
ante. 

15 See Ashburner, Kquity, 1933, p. 86. 



88 


A TEXT-BOOK OF EQUITY 


[CH. VI. 


sphere of his authority, pass a legal title to a third person, even if 
he be a bona fide purchaser for value without notice, to any greater 
extent than any other wrong-doer could do. On the other hand, a 
bona fide purchaser of the legal estate for value without notice of 
the trust, from a trustee, obtains a valid title against all the world. 

(b) The trustee, being the legal owner, is personally liable 
on all contracts entered into by him in reference to the trust. But 
if the agent enters into a contract as agent, the contract is with 
the principal, and the agent is not personally liable. 

(c) The authority of the agent to deal with the property is 
purely a matter of delegation from the person whose agent he is 
and for whose benefit he acts. But the authority of the trustee is 
derived from the instrument or other transaction giving rise to the 
trust, and the wishes of the beneficiary may have nothing to do 
with it. 

(d) Again, though there is an analogy of the cestui que 
trust's right to follow the trust property in the hands of the trustee 
with the right of the principal to follow the property in the hands 
of the agent in case of an unauthorised use of it, still the right of 
the principal is not based in any way upon the existence of the 
trust relation. In such cases, equity gives relief only because the 
law recognised such a right,—equity merely ‘follows the law.’ 

( e ) A trust arises when a person receives or holds property in 
such circumstances that by the rules of equity he ought to employ it for 
the benefit of some other person or object other than his own benefit. 
Agency arises from an express or implied contract to act for some 
other person, and property need not be involved at all. 

2. But though there is a marked distinction between the 
relation of agency and trust, property in the hands of an agent may 
sometimes be impressed with a trust for the benefit of the principal 
and in such cases, the agent cannot set up the bar of limitation to 
a suit for accounts by the principal. 16 


(F) Mortgage. 

1. Though the relation of a mortgagor and mortgagee is purely 
contractual, it has some analogy to the fiduciary relation, in so far 
as the mortgagor has in equity a beneficial interest in the property 
(vis ,, the equity of redemption) though at law the mortgagee has an 
absolute estate after the time fixed for redemption has passed [see 
post]. The mortgagee, however, is not a trustee for the mortgagor. 
He does not hold the legal estate for the benefit of the mortgagor 
as the trustee does for the cestui que trust. And the mortgagee 
has not only the legal interest in the property mortgaged, but also 
a beneficial interest in it adverse to the mortgagor’s, which he can 
enforce by suit agaitist the mortgagor. 


16 See Ch. VIII. post , on Constructive Trusts. 
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2. Thus, the mortgagee who has a power of sale without 
intervention of the Court, in England (or in India under s. 69 of 
the Transfer of Property Act), is not a trustee for the mortgagor 
of the power of sale. The power is given to him for his own 
benefit, and if he exercises the power bona fide, without corruption 
or collusion with the purchaser, the Court will not interfere even 
though the sale be very disadvantageous, unless, indeed, the price 
is so low as to be evidence of fraud in itself [ Haddington Island v. 
Hudson, (1911) A.C. 722]. But he must give reasonable publicity 
to the sale and must not impose depreciatory conditions that are to 
deter intending purchasers. 17 

3. As Ashburner points out, the mortgagee becomes a trustee 
only after he has been paid. In equity, his right in the property 
does not go beyond what is necessary to secure repayment of the 
money due to him. Thus, (a) if the mortgagor or some person 
entitled to redeem has paid the mortgagee his principal, interest, and 
costs, the mortgagee (if he still holds the property), becomes a trustee 
of the mortgaged property for the person making the payment; 
and ( b) if he has sold the mortgaged property and reimbursed 
himself his money out of the proceeds of sale, he becomes a trustee 
of the surplus proceeds (if any) for the persons entitled to the equity 
of redemption, [tfe Bell, (1886) 34 Ch. D. 462]. 

4. The position of a mortgagee in possession is, however, 
different. [See Ch. XIV, post]. 

(G) Power of Appointment. 

1. A power of appointment confers the right of alienation as 
opposed to that of enjoyment. By a power of appointment a settlor 
or donor may empower another person to declare in whom and in 
what manner a certain property is to vest in future, but the power 
gives the latter no right of ownership over the property. In short, 
where a person is invested with the power to determine the disposi¬ 
tion of a property of which he is not the owner, he is said to have 
a power of appointment over such property.* 8 Thus, A may grant 
land to such persons as B shall appoint by deed or by his will. 
Here B has a power of appointment over the property. Powers are 
either (i) general, or (ii) special. The donee of a general power can 
exercise it in favour of any person including himself. The donee 
of a general power is therefore treated as owner for most purposes. 
But the donee of a special power can exercise it only subject to the 
limitations imposed by the settlor. 

2. A trust differs from a mere power of appointment in that 
the former is imperative, while the latter is discretionary. In other 
words, equity will not execute an unexecuted power; in the absence 

17 Chabildas v. Dayal, (1907) 31 Born. 566 P.C. 

18 This is the definition given in the Expl. to s. 69 of the Indian Succession 
Act. In Bai Motivahu v. Mamubai [21 Bom. 789 P.C.], it was decided that a 
power of appointment conferred by a Hindu will was valid. 
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of fraud, the person having the power cannot be compelled ta 
exercise it. But a trust being always imperative, the trustee is 
bound to carry out the trust, and the court will compel him ta 
execute it. 

“Thus, if a fund is given to A upon trust to divide among a certain class 

of persons, A has no option in the matter, but is bound to carry out the trust, 

and, if he fails to do so, the Court will see that the property is duly divided. If, 

on the other hand, A is given a mere power to appoint the fund among the mem* 

brrs of the class, he cannot be compelled to exercise the power, and, if he fails to 
do so, whether from accident or design, the members have, in the absence of 
fraud, no claim to the money which will pass to the persons entitled in default 
of appointment*’ (Smell!). 

3. But there are certain powers which are in the nature of 
trusts; these combine the qualities of the two in such a manner that 
equity will enforce their execution (/.<?., the Court will take upon 
itself the duties of the donee of the power). But there must be a 
true trust-power or equity will not interfere. If the donor has shown; 
an intention that in any event the property shall go to the objects 
of the power (i.e., the persons in whose favour the appointment is 
to be made), it is a trust-power; otherwise it is a mere power of 
appointment. For example, “where there is a general intention in* 
favour of a class, and a particular intention in favour of individuals 
of that class, who are to be selected by the donee, and the particular 
intention fails owing to that selection not being made, the Court 
will carry into effect the general intention in favour of the class” 

[ Burrough v. Phil cox, (1840) 5 My. 72]. 

4. A mixture of trust and power is not to be confounded with 
a common trust to which a power is annexed; for, in the former 
case, as in a trust ‘to distribute at the discretion of the trustees’, 
they are bound at all events to distribute, and the manner only is 
left open ; but in the latter case the trust itself is complete, and the 
power, being but an accessory, may be exercised or not, as the 
trustee may,deem it expedient (Lewin). 

§26. Classification of Trusts. 

Maitland, (following Lewin), classifies trusts according to their 
mode of creation : Trusts are created either (i) by the act of a party, 
or (ii) by the operation of law. 

(A) Trusts created by the act of parties. 

These may be Express or Implied. 19 

(I) An Express Trust is a trust which is clearly expressed or 
declared by the author thereof, verbally or in writing; e.g., where A 
conveys Whiteacre to C ‘upon trust’ for B. 

19 The expressions ‘express’, ‘implied* or ‘constructive’ trust are not used 
in the INDIAN TRUSTS ACT. The definition of trusts in S. 3, refers to express 
trusts only, and these are dealt with in SS. 4-79, while constructive or implied 
trusts are dealt with as ‘obligation in the nature of trusts’ in SS. 80-96. The 
Indian Trusts Act is thus divided into two parts, one dealing with express trusts 
and the other with implied or constructive trusts of English equity. 
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(II) An Implied Trust is a trust which is not so clearly expressed 
as an Express Trust, but is founded on such words as ‘I desire’,. 
‘I request’, ‘I hope’; e.g., where A conveys Whiteaere to C ‘hoping’* 
that he will hold the same for B. \cf. ill. (a) to s. 3 of the Specific 
Relief Act.]. The distinction between an Express and an Implied 
Trust is thus one between clear and less clear words, and it is 
difficult to draw the line between them, because no formal words are 
necessary for the creation of a trust [see p. 07, post], 

(B) Trusts created by the operation of law. 

These are (/) Resulting and (2) Constructive. In a Resulting 
Trust, a trust arises or results in favour of the person who provided 
the property, while in a Constructive Trust a person is deemed to be 
a trustee bv Equity, in order to meet the demands of justice. For 
example, (/) where a person conveys property to another to be held 
on certain trusts which fail, a trust results in favour of the giver; 
and (2) where a trustee obtains a renewal in his own name of a lease 
held by him as trustee, he holds the renewed lease as a constructive 
trustee for the beneficiary. 

The classification of trusts into those created by act of party 
and those created by operation of law is accepted by writers, but 
tiie significance given by Maitland to the term Implied Trust is not 
generally accepted. Maitland , in fact, confines the term to the class 
of trusts otherwise known as Precatory Trust. But there is a class 
of writers (e.g., Story) who group all trusts created by the act of 
parties under Express Trusts, while the term Implied Trust is used 
by them to designate all others, i.e., those arising by the operation 
of law,—resulting and constructive trusts. In this sense, Implied 
Trusts are those which either (a) follow from the presumed intention 
of the parties (i.e., Resulting trust), or (h) are implied by the construc¬ 
tion of law (meaning equity), without any reference to any intention 
of the parties, either express or implied (i.e., Constructive trusts). 
In SnelVs nomenclature, the term Implied Trust has a narrower 
significance, being identified with Resulting trusts only. 

Snell classifies trusts into (/) Express (or declared)—or those 
arising from an express declaration of the person in whom the pro¬ 
perty is vested; (2) Implied (or presumptive)—or those arising from 
the presumed intention of the owner of the property ; and (3) Con¬ 
structive—or those arising by construction of equity, independently 
of the intention of the owner of the property. 

Express Trusts are again divided into Private and Public. A 
trust is (a) Private if it is for the benefit of an individual or class 
of individuals, without reference to the effect of such personal benefit 
on the public welfare; and ( b ) Public if the object is to promote 
the public welfare, though incidentally it may confer a benefit on an* 
individual or class. “By public must be understood such as are 
constituted for the benefit either of the public at large or some con¬ 
siderable portion of it answering a particular description” (Lewin)- 
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Trusts in favour of charities, or Charitable Trusts are public trusts, 
{Maitland does not use the term Public trust. According* to him, 
from the stand-point of their end, Express Trusts are divisible into 
two groups,—those held for the benefit of some individual or class, 
and those held for the accomplishment of some purpose, private or 
public. Of these latter, viz., Purpose Trusts, the most important 
species is the Charitable Trust, that is, where the purpose is 
‘charitable’). 

§26A. The Indian Law of Trusts- 

1. The law of ‘ private 1 trusts has been codified in India in the 
Indian Trusts Act (II of 1882). It now extends to the whole of India 
except— 

(?) the State of Jammu and Kashmir; and 

(ii) the Andaman and Nicobar Islands; 
but the Central Ciovernment may, by notification in the Official (iazette, 
extend it to the Andaman and Nicobar Islands or any part thereof. 

But the Act does not— 

(/) affect the rules of Muhammadan law as to wakfs 20 ; or 

(ii) affect the mutual relations of the members of an undivided 
family as determined by any customary or personal law; or 

(Hi) apply to public or private religious or charitable endow¬ 
ments ; or 

(iv) apply to trusts to distribute prizes taken in war among the 
captors. 

2. Religious and charitable trusts, whether private or public, are 
wholly excepted out of the scope of the Trusts Act. fill now, there is no 
consolidated statute relating to such trusts, and the position can hardly 
be said to be satisfactory since the subject is governed partly by the 
uncodified personal law of the different communities and partly by a 
number of Central and Provincial enactments which do not deal with 
the matter systematically or comprehensively. 

I. As will be shown in Ch. X, post, the substantive law relating 
to religious and charitable trusts amongst the Hindus and Maho- 
medans is to be found in the personal laws of the Hindus and 
Mahomedans, as interpreted by the Courts. In a recent case, 
the Supreme C ourt has observed— 

“What are purely religious purposes and what religious purposes will he 
charitable must be entirely decided according to Hindu law and Hindu notions’’. 1 

II. Legislation on the subject has confined itself to the 
procedural aspect, i.e., the control of the administration of such 
trusts : 


20 See Ch. X, post, 

1 Snraswati v. Rajagopal, (1954) S.C.R. 277 (255). 
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(a) The Religious Endowments Act (XX of 1863) transferred 
the religious endowments which were under the direct management 
of Government to certain Committees constituted under the Act. 

( b ) The Charitable Endowments Act (VI of 1890) relates to 
charitable trusts which are not religious in nature. It provides for 
the vesting of the property of such a trust in the Treasurer of 
Charitable Endowments and provides for thcii administration accord¬ 
ing to a scheme settled by the appropriate Government. 

(c) The Charitable and Religious Trusts Act (XIV of 1920) 
relates to both religious and charitable trusts, provided they are for 
public purposes. The object of this enactment is simply to provide 
a procedure for obtaining information regarding such trusts and also 
to enable the trustees to obtain directions of a Court on certain 
matters. 

(d) S. 92 of the Civil Procedure Code, 1908 provides for the 
institution of a suit by the Advocate-General or with his consent , to- 
obtain certain reliefs in connection with a public religious or chari¬ 
table trust. 

(e) S. 118 of the Indian Succession Act, 1925 constitutes a 
restriction upon the power to make a religious or charitable use 
if the person is other than a Hindu, Mahomedan, Buddhist, Sikh 
or Jain. 

(/) Of the Provincial Acts may be mentioned the Madras 
Hindu Religious Endowments Act, 1951 ; the Central Provinces 
Religious and Charitable Trusts Act, 1937; the Orissa Religious 
Endowments Act, 1952. 
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EXPRESS TRUSTS 


(I) Express Private Trusts. 

§27. Parties necessary to the Formation of a Trust. 

To the constitution of an express or declared private trust (other 
.than one for the advancement of a purpose), three parties are 
necessary : (/) The party who owns the property which is directed 
to be held for the benefit of a certain person ;—called the settlor, 

(ii) The party who undertakes to hold the property for this purpose;— 

^called the trustee. (Hi) The party for whose benefit the property is 
to be held;—called the cestui que trust, or beneficiary . [See 3. 3, 
Indian Trusts Act; also p. 8*2, ante]. 

§28. Who may create trusts. 

S- 7 of the Indian Trusts Act lays down :— 

“A trust may be created— 

(a) by every person competent to contract, and, 

•(b) with the permission, of a principal Civil Court of original jurisdiction, 
by or on behalf of a minor; 

but subject in each case to the law for the time being in force as to the 
circumstances and extent in and to which the author of the trust may dispose of 
the trust-property.” 

As to who is competent to contract, we must refer to s. 11 of 

the Contract Act. Hence, any person who is sui juris and not of 

unsound mind [c/. s. 1*2, Contract Act], may create a trust. A 
minor may also create a trust with the permission of the principal 
Civil Court of original jurisdiction (i.c., of the District Judge or of 
the High Court within the Presidency towns). 

§29 Who may be a beneficiary. 

S- 9 of the Indian Trusts Act says— 

“Every person capable of holding property may be a beneficiary.” 

Thus, a minor or a child en ventre sa mere may be a beneficiary. 
But a trust may be created in favour of an unborn person only if 
it does not offend the rule against perpetuities, which is applicable 
to private trusts. 

§30. Who may be appointed trustee. 

S- 10 of the Indian Trusts Act says— 

“Every person capable of holding property may be a trustee; but, where 
the trust involves the exercise of discretion, he cannot execute it unless he is 
competent to contract.” 
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This section has to be read along with $. 60 which provides— 

The beneficiary has a right (subject to the provisions of the instrument 
•of trust) that the trust-property shall be properly protected and held and admin¬ 
istered by proper persons, and by a proper number of such persons. 

Explanation l. —The following are not proper persons within the meaning 
•of this section : 

A person domiciled abroad; an alien enemy; a person having an interest 
inconsistent with that of the beneficiary; a person in insolvent circumstances; 
and, unless the personal law of the beneficiary allows otherwise, a woman and 
a minor.” 

The result is that though a minor is competent to be a trustee, 
he is not a proper person and if the beneficiary objects to a minor 
being the trustee, the Court may remove him. Such is the position 
also as regards a married woman. But s. 60 docs not apply where 
the personal law of the beneficiary allows the appointment of a minor 
•or married woman as a trustee. Thus, in Hindu and Mahomedan 
families, a minor son often succeeds to property, burthened with 
a trust for dependent relations of his father, and a married woman 
is sometimes made by her father trustee for herself and her son and 
daughter, in such cases, the minor or married woman is also a 
proper person to be a trustee. 

Again, a minor trustee cannot exercise any act which involves 
a discretion on the part of the trustee. 

§31. Subject-matter of trust. 

(A) England. 

In England, any property which is alienable, may be the 
subject-matter of a trust. 

‘‘All property, real or personal, legal or equitable, at home or abroad, and 
whether in possession or action, remainder or reversion, or expectancy, may be 
•made the subject of a trust, unless— (a) the policy of the law or any statutory 
enactment prohibits the settlor from parting with the beneficial interest in it; or, 
(b) being real estate, the tenure, under which it.is holding, is inconsistent with 
*he trust sought to be created” ( Underhill ). 

(B) India. 

1. The principle enacted in s. 8 of the Indian Trusts Act is 
the same, except that it lays down that “a merely beneficial interest 
under a subsisting trust M (which can be settled in trust in England, 
see p. 82, ante), cannot be the subject-matter of a trust in India. This 
exception was introduced in order to avoid complications arising 
out of a trust upon trust. 

Secondly, the property must be ‘‘transferable to the beneficiary,” 
and for a list of properties which are transferable, we must refer 
to s. 6 of the Transfer of Property Act, so that there cannot be any 
trust in India of a mere expectancy, such as the chance of an 
heir-apparent to succeed or the contingent interest of a reversioner. 
Similarly, there cannot be a trust in respect of a public office, pay 
and pensions allowed by the Government* or of any interest in 
property restricted in its enjoyment to the owner personally. 
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2. Subject to the above, any property which is transferable may 
be the subject-matter of a trust (« # 8 )- 

§32. The Purpose must be lawful. 

(A) England . 

1. A trust must be created only for a lawful purpose. “The 
Court will not permit the system of trusts to be directed to any 
object that contravenes the policy of the law” [Att. Gen . v. Pearson 
3 Mer. 399]. 

2. For determining whether the object of a trust is lawful or 
not, it is the intention of the settlor which is to be looked into. 1 

3. Every trust of which the purpose is unlawful is void. 

Where a trust is created for an unlawful purpose, the Court will 

neither enforce the trust in favour of the parties intended to be 

benefitted; nor will assist the settlor to recover the estate except 
where the illegal purpose failed to take effect, in which case a trust 
resulted f Cottington v. Flelcher , 4 Atk. 155]. 

(B) India . 

1. S- 4 of the Ti usts Act says that a trust may be created only 

for an object which is lawful. The purpose is lawful unless it is— 
(a) forbidden by law; or (b) is of such a nature that, if permitted, 

it would defeat the provisions of any law r , or ( c ) is fraudulent, or 

(d) involves or implies injury to the person or property of another,, 
or (e) the Court regards it as immoral or opposed to public policy. 

Illustrations. 

(a) A conveys property to B in trust to apply the profits to the nurture of 

female foundlings to be trained up as prostitutes. The trust is void. 

(b) A bequeaths property to B in trust to employ it in carrying on a smugg¬ 
ling business, and out of the profits thereof to support A’s children. The trust 
is void. 

( c) A, while in insolvent circumstances, transfers property to B in trust for 
A during his life and after tfis death to B, A is declared an insolvent. The 
trust for A is invalid as against his creditors. 

2. Where a trust is created for two purposes, of which one 

is lawful and the other unlawful, and the two purposes cannot be 

separated, the whole trust is void (s. 4, Indian Trusts Act). But if 
one of the several objects of a trust is perfectly lawful and the 
expenditure thereon is fixed and it is separable from the other 
objects, the trust is valid to the extent of that object although the 
other objects may not be lawful or valid. 2 

3. A private trust must not violate the rules relating to valid 
disposition of property, e.g., the rule against perpetuities enacted 
in s. 14 of the Transfer of Property Act, 1882 and s. 114 of the 
Indian Succession Act, 1925; the rule contained in s. 13 of the 
Transfer of Property Act or s. 113 of the Indian Succession Act as. 

1 Agnew, Law of Trusts in Br. India, p. 31. 

2 Kayastha Pathsalo v. Bhagwati , (1936) 41 C.W.N. 276 P.C. 
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regards gifts in favour of unborn person, or the rule against 
accumulation in s. 17 of the Transfer of Property Act and s. 117 of 
the Succession Act. 

Illustrations. 

(i) A transfers property, of which he is the owno r , to I>, in trust for A and 
his intended wife successively for their lives, and, after the death of the survivor, 
for the eldest son of the intended marriage for life, and after his death for A s 
second son. The interest so created for the benefit of the eldest son does no f 
take effect, because it does not extend to the whole of A’s remaining interest iu 
the property. 3 

(ii) A fund is bequeathed to trustees for the benefit of the testator’s daughters',, 
with a direction that, if any of them marry under age, her share of the fund' 
shall be settled so as to devolve after her death upon such of her children as 
shall attain the age of 18. Any daughter of the testator to whom, the direction 
applies must be in existence at his decease and any portion of the fund which 
may eventually be settled as directed must vest not later than 18 years from the 
death of the daughters whose share it was. All these provisions are valid. 4 

So far as Hindus are concerned, trusts in favour of unbora 
persons have been made possible by the Hindu Disposition of 
Property Act, 1916 which says— 

“No disposition of property by a Hindu, whether by transfer inter vivos or 
by will shall be invalid by reason only that any person for whose benefit it may 
have been made was not in existence at the date of such disposition/’ 

4. Any trust which seeks to alter the ordinary law of descent 
or succession is void. 5 Thus, a Hindu cannot create an estate tail 
by means of a trust. 6 


§33. Formalities necessary for the creation of a trust. 

(A) England. 

1. In England, as Maitland puts it, “Subject to a certain 
section of the Statute of Frauds, and to the Wills Act, a trust can 
be a created without deed* without writing, without formality of any 
kind by mere word of mouth; and subject to certain rules of con¬ 
struction no particular words are necessary/’ 

2. Before the Statute of Frauds (1077), trusts of all kinds 
might be created by word of mouth, but s. 7 of the Statute of 
Frauds required that—“All declarations of or creations of trusts or 
confidences of any lands, tenements, or hereditaments shall be 
‘manifested and proved’ ( i ) by some writing signed by the party who 
is by law enabled to declare such trust, or (ii) by his last will in 
writing,—or else they shall be utterly void and of no effect.” 7 

3 Ill. to s. 13 of the Transfer of Property Act. 

4 Ill. (iv) to s. 114 of the Indian Succession Act. 

5 Kristoromouey v. Narendra, 16 Cal. 383 P.C. ; Gnanasambandha v. Velu, 
23 Mad. 271 P.C. 

6 Tagore v. Tagore, (1872) 9 B.L.R. 377. 

7 S. 53 of the Law of Property Act, 1925, now embodies a similar pro¬ 
vision. 
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3. It is to be noted, however, that (a) the Statute only applies 

to trusts relating to land or interests in land, and does not affect 
trusts of personalty, (b) Secondly, it merely provides a rule of 
•evidence. So the writing may be posterior to the creation of the 
trust. “The Statute will be satisfied if the trust can be ‘manifested 
and proved’ by any subsequent acknowledgment by the trustee, as 
( i ) by an express declaration by him, or (ii) by a memorandum to 
that effect, or (Hi) by a letter under his hand, or (iv) by a recital 

in a deed executed by him; and the trust, however late the proof, 

operates retrospectively from the time of its creation ( Lewin ). 
(c) Thirdly, s. 8 of the Statute protects from the operation of s. 7 
trusts (/) resulting from any conveyance of land, or (2) arising by 
the construction of law. The Statute is thus confined to express 
trusts only. 

4. We may now sum up the formalities for the creation of a 

trust : A trust may be created to take effect at once (i.e., inter vivos), 
or may be intended to take effect only on the death of the owner of 

the property and to be revocable until then ( i.e., to be ambulatory). 

(a) Inter Vivos : —(/) If the subject matter be real property, the trust 
must be evidenced by some writing (deed is not essential) signed by 
the settlor. (ii) If it is personalty, it may be created by mere word 
of mouth. ( b) To be ambulatory :—It must be made by a testamen¬ 
tary instrument validly executed under the Wills Act, 1837, whether 
the subject matter be realty or personalty. 

5. These statutory requirements, however, are subject to one 
rule of equity that "the Statute of Frauds is not to be made a 
cover or cloak for fraud’. Thus though there is no writing, parol 
evidence may be admitted to enforce a trust where the strict appli¬ 
cation of the statutory rule would effectuate fraud. It is on this 
ground that Equity enforces what are known as Secret Trusts. 

(B) India. 

T S. 5 of the Indian Trusts Act requires that (/) a trust of 
an immovable property must be declared by a registered instrument 
(mere writing will not do) signed by, or by a Will of, the author 
of the trust or the trustee; (ii) if the property be movable, it may be 
declared as above, or the ownership of the trust property must be 
transferred to the trustee 8 (mere word of mouth will not do). 

2. In other words, mere vesting of the property is not enough 
in the case of immovable property, as it is in the case of movable 
property. But even in the case of immovable property, the property 

8 The mode of transfer to the trustee may be such as is prescribed by the 
law for transfer of the particular kind of movable property which is involved. 
Thus, a trust of interest in provident fund money after retirement was held 
validly constituted by dn unregistered instrument by which the interest was trans¬ 
ferred to trustees, including the settlor himself, for under s. 130, the transfer of 
an actionable claim can be made by an unregistered instrument [Official Trustee 
v. Chippendale , A.I.R. 1944 Cal. 335]. 
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must be transferred 9 ' 10 to the trustee in order to create a valid trust, 
unless— (a) the trust is declared by Will or (b) the author of the 
trust is himself to be the trustee (s. 6)- So an owner of property 
may create a trust by simply declaring by a registered instrument 
that he is holding the property for the benefit of another person. 

3. The requirement of registration in s. 5 of the Trusts Act 
prevails against anything to the contrary in the Registration Act. 
Thus, a composition deed declaring a trust is compulsorily registi able, 
notwithstanding s. 17 (2) ( i) of the Indian Registration Act. lL 

4. Where the trust is made by a Will, it must comply 
with the law of testamentary disposition, e.g., t he Indian Succession 
Act, 1925. 12 

5. But the absence of the formalities cannot be pleaded as a 
cloak for fraud. (Poviso to s. 5). [On this point, see § 34 on 
"Secret Trusts’]. 

6. The ordinary law of acquisition of title by adverse possession 
is also not affected by the requirements of the Trusts Act. Thus a 
trust which is void ab initio for want of registration, uncertainty, 
or the like, may be perfected by 12 years’ adverse possession by the 
trustees qua trustees and an action by the settlor or the heirs of the 
settlor to repudiate the trust as void and to recover possession from 
the trustees would then be barred. 13 

7. If the foregoing formalities have been complied with, no 
other formality is required to make a valid trust. Thus, there need 
not be any consideration 14 or acceptance by the trustee, 15 or physical 
delivery of possession to the trustee where the trust is created by a 
registered deed 16 or a Will. 17 

9 B executed an agreement by which he appointed N manager and receiver 
of all his properties for . 10 years and put N in possession under that agreement, 
which required N to keep accounts and explain them to D in July of each year 
and N was entitled to receive certain remuneration for his work. Held, this 
agreement did not constitute N a trustee within the meaning of the Indian Trusts 
Act [Rai v. Bhayalal, (1920) 24 C.W.N. 769 P.C.]. 

10 Since the creation of a valid trust, the settlor loses to have any interest 
in the trust property; it does not accordingly vest in the Receiver on his subse¬ 
quent insolvency. If the Receiver nevertheless takes possession of such property, 
he must be deemed to hold it and its profits as trustee of the trustees appointed 
tinder the trust deed; the Receiver himself has no right to administer the trust 
property in accordance with the provisions of the trust deed [Hunter v. Rani 
Kaniz, (1935) 40 C.W.N, 35 P.C.]. 

11 Govind v. Madan , (1944) 49 C.W.N. 219 P.C. 

12 Except where the testator is a Mahomedan [Cf. s. 58, Indian Succession 
Act, 1925.] 

13 Hem Chand v. Pearylal, (1942) 47 C.W.N. 46 P.C. 

14 Agnew, Law of Trusts in Br. India. [As to voluntary trusts, however, 
■see Post.]. 

15 As to disclaimer by trustee, see Chapter on ‘Trustees’, post. 

16 Hashim Ali v. Sadiq Hasan, 13 I.C. 882. 

17 Bai Mahakore v. Bat Mangla, 35 Bom. 403. 
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§34. Secret Trusts. 

(A) England . 

1. A secret trust is created where property has been given to 
a person either absolutely or upon an indefinite trust, but there has 
been an understanding between him and the donor, not clothed with 
the formalities for the creation of a trust. “Where a person has 
obtained possession of property by undertaking to hold it upon trust 
he will not be permitted subsequently to repudiate the trust and hold 
the property for his own benefit on the ground that the terms of 
the trust were not reduced into writing or that no will declaring the 
terms of the trust was made” (Strahan). Thus, if the trust is— 

I. Inter Vivos : Equity will not allow a person to whom land 
has been conveyed as a trustee and who knows it, to raise the Statute 
of Frauds as a bar. Thus, it is competent for a person claiming 
land conveyed to another to prove by parol evidence that it was 
conveyed upon trust for the claimant, and that the grantee, knowing 
the facts, is denying the trust and relying upon the Statute in order 
to keep the land himself [Rochefoucauld v. Boustead , (1897) 1 Ch. 
196]. It was observed in this case that “the Statute of Frauds 
does not prevent the proof of fraud ; and it is a fraud of a person 
to whom land is conveyed as a trustee, and who knows it was so 
conveyed, to deny the trust and claim the land himself,” 

II. By Will: Similarly, the provisions of the Wills Act will not 
be allowed by equity to be used as means to protect fraud, and the 
rule of equity is that ‘a man must not profit by his own fraud.’ Thus, 

“If a testator devises, real estate or bequeaths personal estate to A, the 
beneficial owner upon the face of the will, but upon the understanding between 
the testator and A, that the devisee or legatee will, as to a part or even the 
entirety of the beneficial interests, hold upon any trust which is lawful in itself 
in favour of B, the Court, at the instance of B, will affect the conscience of A, 
and decree him to execute the testator's intention’' (Lewin). 

But it has been laid down in Re Bnyes 18 [(1884) 26 Ch. D. 531} 
that when a bequest has been made to a person with an understanding 
that he is to hold upon trusts ,to be thereafter declared, and a sub¬ 
sequent declaration of the trust, not clothed with the formalities of 
a will is made, the secret trust will be enforced only on two condi¬ 
tions—(a) that the subsequent direction to hold in trust has been 
communicated to the devisee in the testator’s lifetime, and ( b ) that 

18 Re Boyes, Boycs v. Carritt. —A makes a will leaving his all to his 
solicitor B, whom he appoints sole executor. It is agreed between them that 
B shall dispose of the property as A shall direct. No direction comes to B 
during A’s life, but after A's death a letter to B mentioning the name of the 
intended beneficiary (X) is discovered. Held, that there was no trust, for the 
letter was not a valid testamentary instrument; but that if the direction had bee»> 
communicated in A*s lifeime, and B had assented to it, there would have been 
a (secret) trust for X. The trust having failed, B must hold for the personal 
representative of A; B cannot take himself, for the bequest to him was not of 
the beneficial interest, but was subject to the agreement to hold on trust. 
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the devisee has accepted that particular trust (either expressly or 
impliedly). 19 

When the devise is to two or more persons jointly (say to A 
and B) } and the information that they are to take as trustees is 
given to one only (say to .4), then the law as established in Re Stead 
[(1900) 1 Ch. 237], is that (i) if the trust was told to A before the 
making of the will, both A and B will be bound by the trust, on the 
ground that no person can claim an interest under a fraud committed 
by another; but (ii) if the trust was told to A alter making the wiU, 
only A will be bound as to his undivided moiety, but B will take 
beneficially, on the ground that the original gilt not being tainted 
with fraud, one beneficiary cannot deprive the rest of its benefits by 
setting up some secret trust communicated to himself alone. 

2. The same principle applies not only where a person obtains 
property upon a secret understanding to hold it on trust for another, 
but also where he obtains it by a fraudulent representation to the 
owner that he will hold it for those to whom the owner intended 
to convey the property. Thus, if, an heir or devisee or legatee or 
next-of-kin contrive to secure to himself the succession of the 
property through fraud, the Court affects the conscience of the legal 
holder and converts him into a trustee, and compels him to execute 
the disappointed intention [Scott v. Tyler, (1787) 2 Dick. 725]. 
Similarly “if A induces either to make, or to abstain from revoking, 
a will leaving him property, by expressly promising or even tacitly 
consenting to carry out B’s wishes concerning it, the Court will hold 
this to be a trust, and will compel A to execute it. But such a 
trust will be construed only in cases in which the Court has been 
persuaded that there has been a fraudulent inducement, held out on 
the part of the apparent beneficiary, in order to lead the testator to 
confide to him the duty which he so undertook to perform” [Afc 
Cormick v. Grogan, (1869) 4 H.L. 82]. 

(B) India . 

The Proviso to S. 5 of the Indian Trusts Aci embodies this 
principle— 

“These rules will not apply where they would operate so as to eflfectuaLe 
fraud.” 

Thus, where a father executed a deed of gift in favour of his 
daughters who, at the same time, gave an unregistered writing to 
their father stipulating that they would be bound to restore the 
property to him at any time he liked to revoke the gift. Held, 
that the unregistered writing by the daughters was admissible in 
evidence to show that the daughters held as trustees and that s. 5 
of the Trusts Act would not apply so as to effectuate a fraud. 20 


19 Blackwell v. Blackwell, (1929) A.C. 318. 

20 Ramchandra v. Anatidibai, A.I.R. 1932 Bom. 188. 
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§35. The Rule of three Certainties. 

(A) England. 

1. Certainty is an essential requirement for the constitution 
of a trust. Subject to the statutory requirements referred to above, 
no particular form of expression is necessary to declare a trust. 
But whatever be the language used, ‘three certainties are essential 
to the creation of every trust,’ viz., (1) Certainty of words, 
(2) Centainty of subject-matter, and (3) Certainty of objects. 

(1) The words in question must be so used that on the whole 
they ought to be construed as imperative and not merely discretionary. 
The language must make it certain that the settlor intended to con¬ 
stitute a trust binding on the person to whom the property was 
given. But if on the whole it can be gathered that a trust was 
intended, Equity may construe a trust from the use of mere precatory 
words [see Precatory Trusts below]. 

(2) The subject-matter of the trust must be certain; i.c. y the 
property which is to be bound by the trust must be definite. The 
subject-matter is never certain when the first taker has a discretion 
to withdraw any indefinite part of it. Thus, in Curits v. Nippon 
[(1820) 21 R. R. 327], where the testator after appointing his wife 
guardian of his children, gave all his property to her, “trusting that 
she would make such use of it as should be for her own and their 
spiritual and temporal good remembering always, according to 
circumstances, the Church of God and the poor,” it was held, 
that no trust was created and that the wife was absolutely entitled 
to the property, there being no ascertained part of it provided for 
the children or for the Church or for the poor. For the same reason, 
where there is an absolute gift to one person coupled with a recom¬ 
mendation that the donee shall give to a certain other person ‘so 
much of it as may not be required by him’, 1 or ‘what shall be left at his 
death’ f Par nail v. Pa mall, (1878) *9 Ch. D. 96], the donee will take 
absolutely , unfettered by any trust. 

(3) The objects or persons to be benefited by the trust must 
be certain. 

2. It is, however, to be noted that though in the absence of 
any of these three certainties the trust will fail,—in the absence of 
the first two the donee takes beneficially, but where a trust fails 
for uncertainty of objects, the donee cannot take for his own benefit, 
but must hold as a trustee for the settlor or his representatives;— 
to anticipate an expression,—there will be a resulting trust in favour 
of the settlor. The reason is, that in this last case, a trust of definite 
property was in fact intended by the settlor, which has failed only 
for uncertainty of the persons to be benefitted. The rule is that 
“Once establish that a trust was intended, and the legatee cannot 
take beneficially” (c/. Re Boyes, p. 100n.). 

1 Mussorie Bank v. Raynor, (1882) 4 All. 500 P.C. 
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3. The reason behind the principle of certainty was explained 
by Lord Eldon thus : 

“As it is a maxim that the execution of a trust shall be under the control 

of the Court, it must be of such a nature that it can be under that control; s 0 

that the administration of it can be reviewed by the Court; or if the tiustee 

died, the Court itself can execute the trust; a trust therefore which in case of 

maladministration could be reformed and a due administration directed; and then 
unless the subject and objects can be ascertained upon principles familiar in other 
cases, it must be decided that the Court can neither reform maladministration 
nor direct a due administration”. 2 * 3 

(B) India . 

The rule as to certainties is contained in s. 6 of the Indian 
Trusts Act which says that no trust is created unless— 

“the author of the trust indicates with reasonable c'atainty by any words 
or acts—(a) an intention on his part to create thereby a trust, ( b) the purpose 
of the trust, (c) the beneficiary, and ( d ) the trust property.” 

The law on this point is the same as in England and the English 
authorities are applicable in the interpretation of this section. 4 5 6 

Illustrations. 

1. In this case, the facts were as follows: C, who was the sole owner of a 
business and conducted it himself, called it a Company. He first caused certain 
entries to be made in the hooks of the Company, transferring from his own 
account to the credit of his wife certain sums of money and made subsequent addi¬ 
tions. The Company later informed Mrs. C, that the total sum placed to her 
credit was in the nature of a ‘personal gift and that she could not withdraw in 
any year more than 10% of the capital’; subsequently C transferred certain 
amounts to his credit. Held, there was no trust in favour of Mrs. C, for grounds, 
inter alia, that (i) there was no ascertained and appropriated trust fund ; (ii) there 
was no absolute parting by the owner with the alleged subject-matter of the trust; 
(iii) there was no valid declaration of trust as required by law. 4 

2. The appellant Bank executed a deed by which it purported to create a 
trust for the payment of pensions to the members of its staff. It transferred a 
fund to three persons referred to as the ‘present trustees’ and then provided that 
the income of the fund should be applied to the ‘payment of such pensions and in 
such manner as the Bank or its authorised officers ^hall direct to be paid out of 
the fund’ and the Bank had the sole discretion of granting, withdrawing, modi¬ 
fying or determining the pension. Held, that the deed of trust did not constitute 
a trust inasmuch as it was not at all obligatory on the Bank to grant any pension 
at all or to continue them for any period whatever. Further, the deed was void 
lor uncertainty since the beneficiaries could not be indicated with reasonable 
certainty.® 

3. A Hindu testator bequeathed his estate to his wife and appointed her the 
sole executrix in these words—“I constitute her the owner. And as to whatever 
property there may remain after her death my wife shall leave the said property 
to my two daughters in such manner as she may like." Held, the widow took 
an absolute estate and there was no trust in favour of the daughters as the 
subject-matter, viz., ‘whatever may remain,’ was uncertain. 0 

2 Morice v. Bishop of Durham, (1804) 10 Ves. 522 {539). 

3 Chhotabhai v. Jnan Chandra, A.I.R. 1935 P.C. 97. 

4 Chambers v. Chambers, (1944) 48 C.W.N. 621 P.C. 

5 Allahabad Bank v. Commr. o/ I.T., (1954) S.C.A. 599. 

6 Bhaidas v. Bai Gulab, (1921) 46 Bom. 153 P.C. 
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§36. Precatory Trusts. 

1. Since technical words are not necessary for the creation of 
a trust, Equity will infer a trust from the use of mere precatory 
words, e.g., where a person gives property to another with words 
of ‘wish/ ‘hope/ ‘desire/ or ‘entreaty/ that the donee will dispose 
of the property in some particular way . Such cases arise chiefly in 
Wills. Whether the testator intended an absolute gift or a trust, 
will be determined in such cases by an examination of the whole 
instrument, and if the intention is clear, Equity will construe the 
words as a declaration of trust. 

2. Formerly, Courts were much inclined towards construing 

recommendatory words as imperative, so as to create precatory trusts, 
but the recent tendency of Equity is strongly against this doctrine. 
As illustrations of this reaction may be mentioned cases like Re Adams 
and the Kensington Vestry 7 [(1884) 27 Ch. D. 394], Re Williams s 
[(1897) 2 Ch. 12], where it was settled that a precatory trust will 
not be construed if the property is given absolutely to the donee, 

accompanied by mere words of request. It is now settled, as the 

Privy Council pointed out in Mitssorie Bank v. Raynor 9 |(1882) 1 All. 
f>00 P.C.], that the three certainties are essential even in Precatory 
Trusts. In other words, the Court will not construe a trust from 

7 Re Adams & Kensington Vestry .—A, by his will, gave all his real and 

personal property to the absolute use of his wife, her heirs, executors, adminis¬ 

trators and assigns, ‘in full confidence that she will do what is right as to the 
disposal thereof as between my children, either in her life-time or by will after 
her decease’. Held, the widow took an absolute interest ‘unfettered by any trust 
in favour of the children.’ 

[It is to be noted in this connection that ill . (a) to s. 6 of the Indian Trusts 
Act was drafted on the basis of the English law as it stood before the decision in 
the above English case or the Privy Council decision in Mussorie Bank v. Raynor. 
In view of these decisions, the illustration referred to no longer represents good 
law though, of course, it must bo followed so long as it exists on the statute. 
III. (a) to s. 3 of the Specific Relief Act is also an instance of precatory trust, 
but it is couched in somewhat better language]. 

b ^ In re Williams —The testator (II) bequeathed his residuary estate to his 
vvife in the fullest confidence. that she would carry out the testator’s wishes 
(i) to keep up. a policy of insurance on her own life for £1000 and leave it by 
her will to their daughter and also (/i) to leave by her will to the daughter £300 
which would be payable to her on the testator’s death on account of a policy oa 
his own life. Held, that the whole will must be looked into in order to ascertain 
whether the testator intended an absolute gift of his residuary estate to his widow, 
or intended it to be subject to a precatory trust in favour of the daughter. It 
is clear that he has used the same language with respect to his own policy as 
with respect to his wife’s. He does not appear to have created any trust or 
imposed any condition in respect of his own policy. Consequently, no trust or 
condition is deemed to have been imposed in respect of his wife’s policy. The 
gift of the residuary estate was unconditional and absolute. 

9 Mussorie Bank v. Raynor .—'The testator gave by his will to his widow 
the whole of his property “feeling confident that she will act justly to our children 
in dividing the same when no longer required by her’*. Held , these words were 
in the nature of an appeal to the conscience of the wife; hence she took absolutely 
and there was no trust. Even in a precatory trust, there must exist the three 
certainties. 
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recommendatory words, unless (a) the intention to create a trust be 
certain and clear (that is to say, the words though in the form of 
entreaty, must in the substance be imperative) ; ( b) the subject- 
matter of the trust be certain; and (c) the persons intended to be 
benefitted be certain. 10 

§37. Executed and Executory Trusts. 

1. The statement that no technical words are necessary to 
constitute a trust is to be qualified by an important rule of construc¬ 
tion that “technical words will be understood in their technical 
meaning” (Maitland). The significance of this rule of construction 
is illustrated in the distinction made between Executed and Executory 
trusts—a distinction which becomes specially important in the con- 
struction of wills (for in wills the trust may be either executed or 
■executory). 

2. A trust is said to be executed when there is nothing left to 
be done in order to constitute it, the trust being finally declared by 
the instrument creating it. A trust is executory when something 
remains to be done in order to complete it; it arises when there is a 
stipulation or direction to make a settlement upon trusts which are 
indicated in, but do not appear to be finally declared by, the instru¬ 
ment containing such stipulation or direction. In other words, 

“Where the declaration (of the settlor) itself sets out fully and formally 
the* trust on which the trust property is to be held the trust declared by it is 
called an executed trust. Where the declaration takes the form of an agreement 
or direction for the subsequent execution of a proper trust instrument, the trust 
declared by it is called an executory trust" (Stratum). 

Executory trusts arise chiefly (/) in marriage articles, and (2) in wills. 

3. The importance of the distinction between Executed and 
Executory trusts, as we have shown above, lies chiefly in the fact 
that they are differently construed in a Court of Equity. 

(i) In the case of an executed trust, where the settlor has been 
his own conveyancer, there is an executed document complete in its 
terms, expressed in the language of legal limitations. Therefore, 
the maxim “Equity follows the law” is strictly applied; that is to 
say, the words of limitation and other technical expressions will be 
‘technically construed’,—in the same way as a Court of law would 
have done. 


10 The later decision of the House of Lords in Comiskey v. Bownm>* 
Hanbury, (1905) A.C. 84 is not, however, reconcilable with the Privy Council 
decision in the Mussorie Bank case, the facts being somewhat similar. 

In the Comiskey case, the testator gave to his wife “the whole of my estate 
in full confidence that she will make such use of it as I should have made myself 
and that at her death she will devise it to such one or more of my neices as she 
may think fit and in default of 'any disposition by her thereof by her will shall at 
her death be equallly divided among the surviving said neices. Held, that there 
was an absolute gift to the testator’s wife subject to an executory gift of the 
same at her death to such of his neices as should survive her, so far as his wife 
should not dispose by will in favour of such surviving neices, or any one or more 
of them. 
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(ii) But in construing the words creating an executory trust, 
a Court of Equity exercises a large authority in 4 subordinating the 
language to the intent \ Thus, in the construction of a will where 
the testator has merely sketched out a settlement that is to be made 
after his death, the intention of the testator will be more favourably 
considered on the ground that ‘the sketch being a sketch, equity 
will not. catch at technical phrases and defeat what is believed to be 
his intention 9 (Maitland). 

(Hi) If an executed trust seeks to create something which is 
void for illegality, e.g., where it violates the rule against perpetuities, 
the Court will carry out the testator’s intention cy pres and direct 
the property to be settled as nearly as possible according to the 
testator’s intention. 11 

§38. Completely and Incompletely Constituted Trusts—the 
Constitution of Voluntary Trusts. 

(A) A trust is said to be completely constituted when the trust 
property is vested in trustees for the benefit of the cestui que trust; 
until then it is only incompletely constituted (though it may have 
been declared according to the requirements of the Statute of Frauds) 
[§ 33, ante]. But where there is valuable consideration for its 
creation, it is not of much importance to distinguish an incompletely 
constituted trust from one completely constituted—a mere promise 
to create a trust from the constitution of a trust (Maitland). For,— 

(I) An imperfectly constituted trust,—that is, w\iere there 
has been a mere promise to constitute a trust, but no conveyance 
of the property,—if backed bv valuable consideration, will be enforced 
by Equity (i) as a contract to convey, by specific performance; for 
“equity looks on that as done which has been agreed to be done.” 
Lcwin puts it thus,—“where there is valuable consideration and a 
trust is intended to be created, formalities are of minor importance, 
since if the transaction cannot take place by way of a ‘trust executed/ 
it can be enforced by a Court of Equity as a contract.” Such a 
promise will also be construed (ii) as a declaration of trust, 
on the ground that “a trust shall never fail for want of a trustee.” 
(Thus, when there is valuable consideration, a mere declaration to 
create a trust is almost as effective as a formal settlement, the only 
point of difference being that until and unless there is a conveyance 
of the legal estate to the trustee, the cestui que trust's rights may 
be defeated by a bona fide purchaser from the settlor without notice 
of the trust). 

(II) But if there is no valuable consideration, the case would be 
otherwise. Equity will not assist a volunteer to perfect an imperfect 
gift. A voluntary promise will not be enforced in equity, even if the 
promise be under 1 seal. It should be noted, that at law a promise 
under seal is valid though made without valuable consideration, but 

31 Agnew, Law of Trusts, p. 21. 
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Equity will not grant specific performance of a voluntary promise, 
though under seal; for, it follows the general maxim that “Equity 
will not assist volunteers. M If, however, the trust has been com¬ 
pleted by a conveyance of the property to the trustee, a voluntary 
promise will be upheld on the ground that conveyance passes title, 
whether for consideration or not. True, Equity will not assist a» 
volunteer to perfect his title, but if his litle is already perfect, equity 
will enforce it. The law on this point was thus summed by Lord 

Eldon in Ellison v. Ellison [(1802) 6 Ves. 656],— 

✓ 

“If you want the assistance of the Court to constitute you a cestui quo 
trust and the instrument is voluntary, you shall not have that assistance; but 
if there has been a complete transfer of the property, although it is voluntary, 
yet the legal conveyance being validly made, the equitable interest will be enforced 
by the Court of Equity. ,, 

This leads to the conclusion that a voluntary trust if perfectly 
created is valid and enforceable (subject, of course, to the Bankruptcy 
law and the Statutes in favour of creditors and subsequent purchasers 
which invalidate voluntary transactions as fraudulent). It is, there¬ 
fore, necessary to consider how a trust may be perfectly constituted. 
It is to be noted that all trusts created by wills are completely 
constituted, for a trust to operate after the death of the settlor car* 
only be created by vesting the property in trustees. So the present 
discussion relates only to trusts inter vivos. 

(B) A trust may be perfectly constituted by the settlor (a) by 
vesting the trust property in trustees, or ( b ) by declaring himself a 
trustee,—to retain the property in question but to hold it henceforth 1 
upon the designated trusts. 

(a) When the settlor intends to constitute the trust by con¬ 
veying the property to trustees the test whether or not the trust has 
been completely constituted is whether or not the settlor has divested 
himself of the ownership of the property, (i) .If the subject-matter 
is legal estate, the settler must do all that the law requires in order 
that the conveyance be effectual to pass the legal interest; and the- 
trust , will fail if anything remains to be done by the settlor to divest 
himself of the legal interest (see below). Thus, freehold property 
must be conveyed by deed of grant, leaseholds by deed of assignment, 
movables by deed or by delivery, and registered shares by the proper 
form of transfer, (ii) If the subject-matter is equitable , it is not 
necessary that he should procure a conveyance of the legal interest. 
Where, for example, T holds land or stocks in trust for S, and the 
equitable owner (S) wants to settle his equitable interest, he may 
do it simply (/) by directing the old trustee to hold the legal estate 
upon the new trust or (2) by executing an assignment of his equitable 
interest to some new trustee upon the new trust. 

(b) When the settlor intends to constitute the trust by declar¬ 
ing himself a trustee for the cestui que trust he may do this by any 
words which express his intention, whether his interest is legal or 
equitable. But the declaration must be evidenced by writing when 



108 


A TEXT-BOOK OF EQUITY [CH. VII. 

the property is land or hereditament. In other cases, word of mouth 
will be enough. 

§39. An imperfect gift is no declaration of trust. 

1. We have seen that a voluntary trust may be perfectly con¬ 
stituted by the settlor, either by transferring property to the trustees, 
or by declaring himself the trustee (without making a conveyance of 
the property to trustees). In this connection, however, it must be 
•carefully borne in mind that if the settlor has attempted to constitute 
a trust by transferring the property to trustees, or to make a direct 
gift to the donee, and the transfer is ineffectual, the Court will not 
construe the attempted transfer as a declaration of trust, because 
the two things are very different. By attempting to transfer the 
property the settlor or donor has shown an intention to divest himself 
■of it, not to hold . it himself as a trustee. Thus, a letter to the donee 
saying that the donor gives him his chattels, will not pass the 
ownership in the goods, nor will a delivery of the lease be a valid 
transfer of the lease-hold. And in all these cases, the gift having 
failed, neither the letter nor the delivery of the deed of lease will 
be regarded as a declaration of trust for the donee. “An imperfect 
gift will not be constituted as a declaration of trust” [ Richards 
v. Delbridge , V1 (1874) L.R. 18 Eq. llj. For, as we have seen, there 
is no equity in favour of a volunteer (p. 106, ante). 

2. An exception to the above rule is due to the curious doctrine 
•of equity that the issue of a marriage is a party to the marriage 
consideration. Thus, an agreement in consideration of marriage to 
convey land to be held in trust for the children of the marriage is 
enforceable at the suit of a child, though no conveyance has been 
made to the child. Here is an imperfect gift, but the Court will say 
that the issue of a marriage are not volunteers. That being so, it 
is immaterial whether the gift is perfect or not, for equity will 
perfect (by specific performance) an imperfect conveyance, when there 
is valuable consideration for it. In this connection it should be 
.mentioned that marriage is a valuable consideration for the creation 
of a settlement only in favour of the husband, the wife, and the issue 
ot the marriage. Again while a settlement made before and in 
consideration of marriage is made for value, and so is a settlement 
made after marriage if executed in pursuance of an anti-nuptial 
agreement, a settlement made after marriage without any anti-nuptial 
agreement for such a settlement is voluntary. 

12 Richards v. Delbridge .—A is possessed of a mill and of plant, machinery, 
and stock-in-trade belonging to it. Shortly before his death, A endorses on the 
lease the following memorandum; “This deed and all thereto belonging I give 
to R, now an infant, from this time forth, with all the stock-in-trade,” and 
signs it, and delivers the lease to R's mother on his behalf. Held, that the intent 
of A was to create a gift. But the gift was imperfect, since a lease may be 
conveyed only by a deed of assignment. The gift having failed, the Court will 
•not treat the attempted transfer as a declaration of trust, for there is no equity in 
.favour of a volunteer. 
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3. The whole law as to voluntary trusts has been summarised 
in Milroy v. Lord 13 [(1862) 4 De G. F. & J. 264] : “In order to render 
a voluntary settlement valid and effectual, the settlor must have done 
everything, which, according to the nature of the property comprised 
in the settlement was necessary to be done in order to transfer the 
property and render the settlement binding upon him. He may, of 
course, do this by actually transferring the property to the persons, 
for whom he intends to provide, and the provision will then be effec¬ 
tual, and it will be equally effectual if he transfers the property to a 
trustee for the purposes of the settlement, or declares that he himself 
holds it in trust for those purposes. But in order to render the 
settlement binding, one or other of these modes must be resorted to, 
for there is no equity to perfect an imperfect gift.'* 14 

§40. Purpose Trusts. X-— 

1. Maitland’s classification of trusts, we have seen, is into 
Express and Implied. As to Express Trusts, he distinguishes two 
classes,— (a) where the trustee is bound to exercise his rights on 
behalf of some other person; and ( b ) where he is to exercise his rights 
for the accomplishment of some purpose . So far we have dealt with 
the former class, viz., where the trustee holds for a definite cestui 
que trust. 

2. A trust of the latter class is called a Purpose Trust. The 
most peculiar characteristic of such trusts as distinguished from other 
Express trusts is that they cannot be enforced by any cestui que trust 
against the settlor or the trustee, for there is no definite cestui que 
trust at all. Yet they are to a certain extent valid, if the purposes 
be legal. Such trusts are also called Trusts of Imperfect Obligation 
{e.g., by Strahan). Another important illustration of Trusts of Imper¬ 
fect Obligation is provided by trusts in favour of creditors, which will 
be separately dealt with [g 41]. 

3. The most important class of 4 trusts for a purpose’ is, however, 
the Charitable Trusts or trusts where the purpose is ‘charitable’. 
But Charitable Trusts have certain peculiarities of their own, and 
they are properly known as Express Public Trusts; hence they form 
the subject of a separate treatment [g 42]. The term ‘purpose trust’ 
should better be confined to trusts for some definite and lawful purpose, 

13 Millroy v. Lord. —The settlor by deed poll purported to assign shares in 
a bank to a trustee in trust for his niece. The shares were transferable only 
by entry in the books of the company. On the death of the settlor, the trustee 
handed over the shares to the executor of the deceased. Held , that the shares 
were not bound by the trust in the deed poll, for the settlor had not done ‘every¬ 
thing which, according to the nature of the property comprised in the settlement, 
was necessary to be done in order to transfer the property.’ 

14 The INDIAN LAW is similar. S. 6 of the Trusts Act lays down (see p. 99, 
ante) that ‘unless the trust is declared by will, or the author is himself to be the 
trustee’, the author of the trust must transfer the trust-property to the trustee, 
in order to constitute a trust. If the settlor does neither, the Court will not 
perfect an imperfect gift by holding it to operate as a declaration of trust 
[ Amarendra v. Monimunjari, (1921) 48 Cal. 986 (993) ]. 
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other than a ‘charitable' purpose, strictly so-called, e.g. t for the 
purpose of erecting a monument to the settlor [Mitford v. Reynolds, 
<(1848) 16 Sim. 105], for the promotion of yachting [Re Nottage, 
(1895) 2 Ch. D. 649], for the maintenance of the settlor’s tomb in 
-a churchyard [Pirbright v. Salve y, (1896) W. N. 86]. 

4. The points of distinction between Charitable and purpose 

Trusts may, however, be noted : — 

(1) Charitable trusts are enforceable by means of an action in 
'the name of the Attorney-General. 15 A 'purpose’ trust is not enforce¬ 
able at all, and yet it is valid. Thus, in Re Dean [(1889) 41 Ch. 
D. 552], where the testator gave to trustees property charged with 
an annuity for the maintenance of horses and hounds, it was held 
that a trust was created in favour of the horses and hounds although 
no one could enforce it; and neither the trustees could claim the 
beneficial interest, nor would there be a resulting trust in favour of 
the heirs of the next-of-kin of the testator. Such a trust is valid 
in the sense that the person, who would take the property on failure 
of the trust, cannot complain if the trustees do what their settlor 
had requested them. (2) A Charitable trust does not fail if the 
object is uncertain, but a Purpose trust like all other express trusts, 
will fail for uncertainty of object. (3) A Charitable trust is not 
atfected by the rule against Perpetuities, but a Purpose trust that 
violates the rule is void. Thus, a bequest for the perpetual main¬ 
tenance of private momments or tombs, except in churches is bad 
| Hoare v. Osborne, (1866) 1 Eq. 585]. 

§41. Trusts in favour of Creditors. 

1. Trusts created bv a debtor for the payment of his creditors 
form an exception to the general principles of a trust, viz., (a) that 
the cestui que trust can enforce the trust, and ( b) that a trust after 
it is completely constituted, is irrevocable by the settlor. Such trusts 
are, therefore, sometimes called ‘illusory/ It has been observed 
that “a trust-deed by which property is conveyed for the benefit of 
creditors does not of itself create a trust for any of the creditors.” 
The deed has the same effect as if the debtor had delivered money 
to an agent to pay to his creditors, and before any payment made by 
the agent, the debtor had recalled the money so delivered. The 
transaction is considered merely as an arrangement made by the 
debtor for his personal convenience and not so much for the benefit 
of his creditors [Acton v. Woodgate, (1833) 2 My. & K. 492]. As a 
rule, therefore, the debtor may revoke the trust at his pleasure, 

2. But such a trust may, nevertheless, become irrevocable in 
certain circumstances, and then the creditors may enforce it as a 

15 IN INDIA, suit for the enforcement of a public charitable or religious 
trust may be brought either by the Advocate-General or by two or more persons 
having an interest in the trust, with the consent in writing of the Advocate- 
General [s. 92, Civil Procedure Code]. 
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trust in their favour. Thus, (i) the right of revocation being strictly 
personal, it becomes irrevocable after the debtor’s death, and the 
beneficiaries must take subject to it; ( ii ) if any creditor is a party 
to the deed and has executed it, as to him the deed is irrevocable; 

(iii) if it is communicated to any creditors, it becomes irrevocable as 
to them, provided they have thereby been induced to a forbearance 
in respect of their claims, or have acted under its provisions ; 16 

( iv ) if the debtor’s intention clearly appears to have been to create 
a trust, and the relationship of trustee and cestui quo trust has been 
actually constituted, it is irrevocable. 

(II) Express Public or Charitable Trusts. 

§42. What trusts are Charitable. 

(A) England. 

1. A Charitable Trust may shortly be described as a trust for 
the accomplishment of some purpose, which is ‘charitable* and at the 
same time beneficial to the ‘public’. The legal significance of the 
term ‘charity’ is, however, different from its popular meaning. What, 
then, are ‘charitable purposes 1 ? These were attempted to be defined 
by Statute (43 Eliz. c. 4), but the list given there was held by the Courts 
as not to be exhaustive. A judicial summary of charitable purposes can 
be found in Commissioners of Income-tax v. Perns el 17 [(1891) A.C. 
531],—‘Charitable trusts comprise trusts for (/) the relief of proverty, 
(2) the advancement of education, (3) the advancement ol religion 
and (4) other purposes beneficial to the community. It may be 

observed that the fourth head is very vague, but it must not be taken 
to include every object of public utility,—it must come within the 
spirit of the Statute. 

16 Under s. 78(c) of the INDIAN TRUSTS ACT, mere comm uni ration of 

the trust to the creditors deprives the trustee of his power of revocation. Both 
in England, as well as in India [cf. s. 6(a) of the Prov. Insolvency Act and 
s. 9(a), Presidency Towns Ins. Act], the transfer of a substantial portion of the 
property to a third person for the benefit of creditors generally, constitutes an act 
of insolvency on the part of the transferor. The result is, that a creditor who is 
not a party to the trust deed and to whom the trust has not yet been communi¬ 
cated can, therefore, avail himself of this act of insolvency and get the payment 
of his debts out of the transferred (i.e., trust) property. Hence, in this case, the 
revocability of a trust for creditors has lost its importance since the enactment 

of the bankruptcy statutes. 

A debtor conveying property in trust by a ‘composition deed’ for the benefit 
of creditors ceases to have ownership thereof. He is only interested in the surplus 
proceeds, if any, that result [Govind v. Madan, (1944) 49 C.W.N. 219 P C.]. 

17 Commissioners of Income Tax v. Pemsel. — A trust was created in favour 

of the Moravian Church for (2) the support of missionary establishments among 

heathen nations and (2) the maintenance of children of the poor missionaries of 

that Church. The question arose whether the first object was a ‘charitable pur¬ 
pose’. (The second object was conceded as charitable). Held, that it was a 
charitable purpose. The expression charitable purpose is not defined in the statute. 
But it is not confined to relief of poverty. That is the restricted popular meaning 
of the word ‘charity*. But in a broader sense, it means relief of any form, of 
human necessity which excites the compassion of men and appeals to their bene- 
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2. But an eleemosynary element is not essential for a charitable 
trust [Commissioners v. University College, 5 T. C. 408 (414)]. Irt 
other words, it is not a necessary element of a purpose of general 
public utility that something should be provided free or less than its 
costs or for less than the ordinary price. If there is an object which 
in itself, is one of general public utility, then the circumstance that 
the testator’s bounty was only in respect of the initial capital assets 
or had only to meet a working loss temporarily and not permanently 
will not necessarily alter the character of the object. 

3. The law recognises no purpose as charitable unless it is of a 
public character. [Re Compton, (1945) 1 All. E. R. 198 (C.A.)]. 
“To ascertain whether a gift constitutes a valid charitable trust so 
as to escape being void on the’ground of perpetuity, a first enquiry 
must be made whether it is public—whether it is for the benefit 
of the community or of an appreciably important class of the 
community. The inhabitants of a parish or town, or any 
particular class of such inhabitants, may, for instance, be the objects 
of such a gift, but private individuals, or a fluctuating body of private 
individuals cannot” [Verge v. Somerville, (1924) A.C. 496]. If the 
gift is to a class it must be defined with sufficient certainty [Keren 
v. Inland Revenue Comrs., (1932) A.C. 650]. 18 

4. A trust for the attainment of political objects is bad, not 

because it is illegal, for everyone is at liberty to advocate or pro¬ 

mote by any lawful means a change in the law, but because the Court 
has no means of judging whether the proposed change in the law 
will or will not be for the public benefit , and therefore, cannot say 
that the gift to secure the change is a charitable gift [Bowman v. 
Secular Society Ltd., (1917) A.C. 406 (442)]. But if the dominant 

volence. All human necessities do not result from poverty. Shipwrecked mari¬ 
ners drowning in the sen, or children cruelly treated at home do not suffer from 
lack of money. Hut no one would hesitate to call an institution for their rescue 
or relief a charitable one. Nor is the popular conception of a charity confined to 

the relief of material wants. It does not exclude the idea of religious need. 

Many people consider spiritual want as no less impnratively calling for relief. The 
tiust for the support of missionary establishments among heathen nations is thu* 
a ‘charitable trust* not liable to income-tax. Lord Macnaughten observed, “charitv 
in its legal sense comprises four principal divisions, trusts for the relief of poverty: 
trusts for the advancement of education ; trusts for the advancement of religion ; 
and trusts for other purposes leneficial to the community, not falling under anv 
of the preceding heads”. 

18 Thus, while a fund for the benefit of soldiers of one of the States of 
Australia from the War [Verge v. Somerville, (1924) A.C. 496], have been held to 
be valid public charities,—a holiday fund for the benefit of the employees of a 
particular factory [In re Drummond, (1914) 2 Ch. 90], or a fund raised by the 
empbloyees of a company for the relief of the air-raid distress of the ex-employees 
of that company, have been held not to be valid charitable trusts [Re Air-Raid 
Distress Fund Trusts, (1946) 1 All. E.R. 501 (C.A.)]. Similarly, a trust for the 
furtherance of ‘psychological healing in accordance with the teaching of Jesus 
Christ* is a valid charitable one [Re Osmund, (1944) 1 All. E.R. 262 (C.A.) ], but 
not a corporation formed for the protection of the ‘interests of foreign bond¬ 
holders,—which means the protection of the Private interests of a particular class 
of the community [Foreign Bondholders v,. 1. R . C u (1944) All E.R. 420 (C.A.)]. 
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intention of a trust is education or mental improvement, the fact that 
the education is entrusted to or associated with a particular political 
party would not make it the less a charitable trust; on the other 
hand, if the dominant purpose of a trust is the furtherance of the 
political propaganda of a particular party, and the education is sub¬ 
sidiary to that, the trust would not be one for charitable purposes 
[ Bonar Law Memorial Trust v. Commissioners, (1933) 17 T.C. 508]. 19 

5. But every object of public general utility is not necessarily a 
‘charity’. A trust is charitable only if its dominant object is beneficial 
to the community in a way •which the law regards as charitable, 20, 
that is to say, only if it comes within one of the four objects men¬ 
tioned in Pemsel s case (see p. Ill, ante). Thus, a trust having 
for its object the activities of an ordinary social club, 30 e.g., the 
promotion of recreation or sports and pastimes 13 of its members, is 
not a charitable trust. 

6. On the other hand, the following have been held to be 
charitable purposes within the meaning of the fourth category men¬ 
tioned in l emsel s case (i.e., other purposes beneficial to the commu¬ 
nity) : 

(a) Promotion of the efficiency of the police or armed forces. 1 ' 2 

(b) Preservation of places of historical interest. 3 

(c) Benefits for the ‘sick and wounded’. 1 

{d) Promotion and encouragement of the study and practice of 
the art and science of surgery, 5 although incidentally individuals 
carrying on the profession were also to be benefitted. 

(B) India . 

1. It has been generally acknowledged that in order to be a 

charitable trust, the purpose of the trust must be— (i) the relief of 
poverty, (ii) the advancement of education, (iiij the advancement of 
rehg'on or (iv) other purposes beneficial to the community, as in 
England (p. Ill, ante)S'? y ’ 

2. In determining whether an object is beneficial to the commu- 
mty or one of general public utility, the Court would, of course, be 
guided by Indian ideas and, particularly, the common opinion amongst 
the commun ity to which the parties interested belong. 6 

P.C 19 AIS ° Tr ' bUne Press v ' Commrs ■ of I. T., (1939) 43 C.W.N. 1065 (1073) 

20 William $ Trustees v. Inland Rev, Commrs., (1947) 1 All. K.R. 518 (H.I..). 
747 /) la>7d RCV ' Commry v - Ci, v of Glasgow Assocn., (1953) 1 All. E.R. 

3 Re Verrall, (1916) 1 Ch. 100. 

4 Re Hillier, (1944) 1 All. E.R. 480. 

5 Royal College of Surgeons v. National Ptov . Bank , (1952) 1 All. E.R. 984 
(H.L.). 

6 Trustees of Tribune Press v. Commrs. of I.T., (1939) 66 I.A. 241. 

7 Mukherjea, Religious & Charitable Trust, p. 82. 


8 



114 A TEXT-BOOK OF EQUITY' [CH. VII. 

Thus, the following* purposes, inter alia, have been held to be 
charitable purposes : 

(a) Establishment of School or College, provision for scholar¬ 
ships and similar objects of education. 8 

(b) Provision for the lodging of sadhus and saints . 9 

( c) Maintenance of a newspaper for supplying the Province 
with an organ of educated public opinion. 10 

(d) Organisation for the development of hand-spinning and 
Khaddar , without participation in trading projects, and in political 
propaganda. 11 

8 llaridasi v. Secy, of State, 7 Cal. 304 P.C. ; Kayastha Pathsala v. Bhagwati 
(1937) All. 3 P.C. 

9 Parmanaudas v. Venayek, 7 Bom. 19 P.C. 

10 Trustees of the Tribune Press v. The Commissioner of Income Tax 

f (1939) 43 C.W.N. 1065 P.C.]—Sardar Dayal Singh created a trust “to maintain 
the Tribune Press and Newspaper in an efficient condition, keeping up the liberal 

policy of the said newspaper and.placing it on a footing of permanency”. 

The trustees of the Press applied for exemption from income-tax under s. 4(3) 
(i) of the Indian Income-Tax Act, 1922, which runs thus— 

“This Act shall not apply to the following classes of income— 

(1) Any income derived from property held under trust or other obligation 

wholly for religious or charitable purpose. 

In this sub-section ‘charitable purpose’ includes relief of the poor, education, 
medical relief, advancement of any other object of general public utility.” 

The Judicial Committee held, that the Appellants were entitled to exemption 
as the dominant purpose of the trust was ‘supplying the Province with an organ 
of educated public opinion’, which was an object of ‘public utility’ and hence 

‘charitable’ within the meaning of the provisions of the Income-Tax Act in 

question. 

The question whether the trust is for the advancement of an object of 

general public utility is a question of law to be determined by the Court. The 

test is not whether the testator considered it to be so, but whether the Court 

considers it to he beneficial to the public, having regard to the nature and character 
of the trust. In the present case, this must he determined with reference to the 
policy and character of the newspaper as it existed at the time when the testator 
created the trust and it is not necessary to enquire as to the manner in which the 
trust has been or is being carried out since the date of the testator’s death. The 
English decisions establish that political propaganda is not an object of general 
public utility, but, in the present case, the dominant object of the testator was to 
benefit the people of Upper India by providing them with an English newspaper— 
the dissemination of news and ventilation of opinion upon all matters of public 
interest. Though politics and legislation were discussed in the paper, that was 
not its dominant purpose. The object of supplying the Province with an organ 
of educated public opinion should therefore be held to be an object of general 

public utility. 

11 All India Spinners Association v. Commissioner of Income-tax, (1944) 

49 C.W.N. 1 P.C.—In this case, their Lordships, construing the constitution of 
the All India Spinners Association, and, following the earlier case of Trustees of 
the Tribune Press (above), held, that the object of the association was the develop¬ 
ment of hand-spinning, and khaddar, without any participation of the members in 
profits, or in political propaganda, and that this was an object of general public 
utility ; and that the provision of wages for the poor agriculturists in the villages, 
Sfecially at the time of the year when they were not engaged in agricultural 
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(e) Establishment of a dispensary 21 or hospital. 

3. As regards ‘religious purposes’, however, the Indian law 
must necessarily differ from the English notions. 13 Thus, as the 
Supreme Court 14 has laid down— 

“What are purely religious purposes and what religious purposes will be 
charitable must be entirely decided according to Hindu law and Hindu notions’’. 15 

According to the Hindu Sastras, religious or charitable purposes 
are not confined to purposes which are productive of actual or assumed 
public benefit . The justification for an endowment or perpetual dedica¬ 
tion of property according to our Sastras is religious merit which con¬ 
sists of acts of ista (religion) or purtta (charity). What acts are 
acts of ista or purtta are laid down by the Sastras 1 * and these heads 
of religious purposes “cannot be allowed to be widely enlarged con¬ 
sistently with public policy and needs of modern society”. 14 

Thus,— 

I. The following have been held to be valid religious and charitable 
purposes: 

(i) Maintenance and worship of family idols, 17 ' 18 whether per¬ 
manent images are kept or not. 19 

(ii) Performance of annual sradhs (oblations for the propitiation 
of their souls) of the settlor or his ancestors. 20 

(Hi) Reading of sacred books of the Hindus; 20 giving presents 
to Brahmins and Pandits 20 or feeding 1 ” 2 them on sacred occasions, or 
even feeding ‘poor indigent Hindus’ 3 or ‘fakirs and mendicants.’ 4 


operations, was another charitable object. It was further observed that the ques¬ 
tion whether the purpose of the association was charitable or not was to be ascer¬ 
tained from the written constitution of the association and not from, the current 
'practice, because any departure by the organisation or its members from the 
constitution would be a breach of trust which the Court could restrain. “The 
Court might in proper cases refuse to admit as charitable schemes, purposes 
eccentric or impracticable. But though economists might differ about the wisdom 
of some aspect at least of the Association’s purpose, the court could not hold 
rthat it was beyond the pale of legitimate charitable trusts.” 

12 Haridasi v. Secy, of State, 7 Cal. 304 P.C. 

13 Thus, the law against ‘superstitious’ uses does not apply in India 
if Saraswali v. Rajagopal, (1954) S.C.R. 277.]. 

14 Saraswaii -v. Rajagopal, (1954) S.C.R. 277. 

15 Or the Muslim law or any other personal law by which the donor may 
4)e governed. 

16 C/. Prannath Saraswati on Hindu Law of Endowments, p. 18. 

17-18 Bhupati v. Ratn Lall, 37 Cal. 128 F.B. 

19 Prafulla v. Jogendra, 9 C.W.N. 528. 

20 Dwarkanath v. Burroda, 4 Cal. 443. 

1-2 Lakshrnisankar v. Baijnath, 6 Bom. 24; Kedar v. Atul, 12 C.W.N. 1083. 

3 Rajendra v. Rajcoomari, 34 Cal. 5. 

4 Sheosankar v. Ratnsewak, 24 Cal. 77. 
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(iv) Establishment of a ‘ Dharamsala* 5 or a rest house for 
travellers; 6 ‘ Sadabrata’ 7 8 or ‘Annachatra , s i.e ., an institution for 
distribution of food to mendicants or needy people. 9 

( 7 ;) Provision for construction of a tank or any other reservoir 
of water for men or animals ; 7 planting of trees and groves ; 10 " 11 
maintaining a goshala. 12 

II. On the other hand, it has been held that the following 
purposes are not religious or charitable purposes according to Hindu 
law and would not, accordingly, constitute a valid trust or endowment : 

The worship at the samadhi (tomb) of a person, 13 except in a 
community in which there is a widespread practice of raising tombs 
and worshiping thereat. 1:3-14 

§43. Incidents of a Charitable Trust. 

(A) England. 

Charitable trusts are for the most part governed by the same 
rules as express private trusts, but due to their peculiar nature 
(being gifts to charity), they sometimes receive a more favourable 
construction than trusts for the benefit of private individuals; while 
on grounds of public policy they are treated with a certain illiberality 
in some respects. A charitable trust is more favourably treated 
than a private trust in the following respects :— 

(i) Where the objects of a private trust are indefinite, the trust 
fails. In the case of a private trust, a testator is not permitted to 
delegate to his trustees the disposition of his property, and he can 
only confer his trustees the limited power of selection and apportion¬ 
ment among a definitely prescribed class of beneficiaries [A. G. New 
Zealand v. N. Z. Ins. Co., (1936) 41 C.W.N. 321 P.C.]. 

But a charitable trust will never fail for uncertainty, provided 
the intention to devote the property to charity is clear on the face 
of the instrument. If the intention be distinctly charitable, it is 
immaterial that the particular mode in which the intention is to be 
carried into effect is left uncertain. A testator may simply direct the 
property to be applied for charitable purposes or ‘for such charitable 
purposes as his executors or trustees may select’ [Mills v. Farmer, 
(1815) 1 Meriv. 55]. But in such a case, if the intention is not ex¬ 
clusively charitable, the gift will fail for uncertainty, being a mere 

5 Purmanatidas v. Vinayekrao, 9 I.A. 86. 

6 Rama Rao v. Venkataraman, A.I.R. 1947 P.C. 88. 

7 Jamnabai v. Khimji, 14 Bom. 1. 

8 Advocate-General v. Strongman, 6 Bom. L.R. 56. 

9 Vaidyanatha v. Swaminatha, A.I.R. 1924 P.C. 221. 

10-11 Chandramohon v. Jnanendra, 27 C.W.N. 1033. 

12 Lalta Prasad v. Brahmanand, A.I.R. 1953 All. 449. 

13 Saraswatt v. Rajagopal, (1954) S.C.R. 277. 

14 This is a valid religious and charitable purpose amongst Muslims [Mulhu 
Kana v. Vada Levvai, 34 Mad. 12], 
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purpose trust. Thus it was observed in Hunter v. Attorney General 
[(1899) A.C. 309] that “where charitable purposes are mixed up 
with other purposes of such a shadowy and indefinite nature that the 
Court cannot execute them [e.g. t ‘charitable or benevolent V* 
‘charitable or philanthropic’), or where the description includes pur¬ 
poses which may or may not be charitable and a discretion is vested 
in the trustees, the whole gift fails for uncertainty.” 

For the same reason, where the language of a gift, upon its 
true construction, makes it possible for the subject-matter of the gift 
to be applied for non-charitable purposes, that gift is not a charitable 
gift, though the greater part of the purposes may be truly charitable. 
It is sufficient to destroy the charitable nature of a gift if on its true 
•construction it is possible for those administering the property to go 
outside the scope of charity [Re Osmund, (1944) 1 All. E. R. 262 
(C.A.)]. In other words— 

“To constitute a good charitable gift the application of the funds for charit¬ 
able purposes must be obligatory. If the trustees are allowed an alternative as 
to whether the purposes to which the subject-matter of the gift relates arc to be 
charitable or something else, the trust cannot be maintained” f Halsbury]. 

(ii) Secondly, if the particular objects selected by the settlor 
fail, the trust will be carried out cy pres, provided a general charitable 
intention appears [see below]. This doctrine is not applicable to 
private trusts. 

(Hi) Thirdly, gifts to charity are exempted from the rule 
against perpetuities. That is to say, property may be devoted to 
‘charity for ever, although the effect may be to prevent the free 
alienation of property, provided only the gift commences within the 
period allowed by the rule. Again, there is nothing to prevent 
property from being ‘given over’ from one charity to another at any 
distance of time. (But in that case, the gift over will not be valid 
unless the first gift is also charitable). In short, where there is a 
valid immediate gift to charity, a gift over to another charity is not 
subject to the rule against perpetuities [Royal College of Surgeons v. 
National Prov . Bank, (1952) 1 All. E.R. 984 (991) H.L.]. 

(B) India . 

1. The rule of certainty as to charitable intention has been 
applied to hold that a charitable trust will fail unless the settlor 
expressed an intention to devote the funds to exclusively charitable 
purposes. 16 

15 It is curious to note that a gift for ‘charitable and benevolent* purposes 
i> valid, but a gift for ‘charitable or benevolent’ purposes is void for uncertainty. 
This has been definitely laid down by the House of Lords in Chichester Fund v. 
Simpson, (1944) 2 All. E.R. 60 (H.L.). The reason is that the word ‘benevolent’ 
is of vague import and is capable of including objects which may not be charit¬ 
able. When, however, it is used conjunctively with the word ‘charitable’ (i.e, 9 
with ‘and’), it is possible to read it in favour of such benevolent objects as are 
charitable or such charitable objects as are benevolent,—charity in either way pre¬ 
dominating. But the disjunctive ‘or* indicates an alternative purpose, i.e., other 
than charitable, and accordingly such a gift is void for uncertainty. 

16 Ranchordas v. Parvatibai, (1899) 23 Bom. 725 P.C. 
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On this principle, the Privy Council has held that a gift for 
4 Dharatn 9 without specifying the objects of charity is void for uncer¬ 
tainty inasmuch as the Dictionary meaning of 4 Dharatn’ was ‘law, 
virtue, legal or moral duty* and the use of the word did not, accord- 
ingly, oblige the trustee to use the trust funds for exclusively chari¬ 
table purposes. This decision has, however, been criticised in 
respectable quarters 17 on the ground that in the Hindu Sastras, the 
word * Dharma 9 has as definite and well-settled a meaning as the 
English word ‘charity’ (p. Ill, ante), and connotes ishta (religious) 
and purtta (charitable) gifts. It is not unreasonable to anticipate 
that the Supreme Court would depart from the Privy Council view 
in some future decision. 

2. But if there are definite and substantial charitable gifts which 
are separable from other non-charitable gifts, the invalidity of the 
non-charitable gifts, or the fact that the charitable gifts may not 
involve a substantial part of the settled property, does not affect the 
charitable gifts. 18 

§44. Cy pres. 

1. Cy pres means ‘as nearly as possible’. The doctrine of cy 
pres is that if the wishes of a settlor cannot be carried out literally, 
they will be carried out as nearly as possible in the way desired by 
the settlor. This doctrine is applied to charitable trusts when the 
literal execution of the trust becomes impossible or highly inex¬ 
pedient,— provided , a general intention of charity appears [ Att. Gen. 
v. Ironmonger's Co., (1840) 10 Cl. & F. 908]. In such cases, the 
Court can frame a scheme and give suitable directions regarding the 
objects upon which the trust money can be spent. 19 

2 . Thus, if the settlor has specified an object which is, or 

afterwards becomes impossible, the gift will not fail, 20 but the property 
will be used for some similar purpose, resembling as much as possible, 
the specified object. Similarly, if the property either is originally, 
or afterwards becomes, more than sufficient to carry out the donor’s 
selected object, the surplus will be applied cy pres Campden 

Charitiesd (1881) 18 Ch. 1). ‘110 j, provided there appears, in both 
cases, a paramount intention of charity. 

17 Mukherjea, Hindu Law of Religious & Charitable Trust, pp. 117-8; 
Golap Sastri, Hindu Law, 4th Ed., p. 759. 

18 Kayastha Pathsala v, Bhagwati, (1936) 41 C.W.N. 262 P.C. 

19 Ratilal v. State of Bombay t A.I.R. 1954 S.C. 388 (394). 

20 Gifts to charity, thus, form an exception to the doctrine of resulting 
trusts. 

1 Re Campden Charities. —T gave money to buy land of the annual value 
of £10 for the benefit of the parish of Kensington ; of this sum, £5 was for the 
apprenticing of one “poor boy or more being of the said parish.” After some 
time, the annual income for the land was more than o£2000. On the ground that 
there was an enormous increase in the population of Kensington and that appren¬ 
ticeship had been su|!>erseded by education, the Charity Commissioners proposed 
to apply a considerable portion of the income towards educational purposes. Held , 
that considering the increase of population and change of habits, the Charity 
Commissioners were justified in sanctioning the alteration proposed. 
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3. The principle underlying this doctrine was thus summarised 
by the Privy Council in Mayor of Lyons v. Advocate General of 
Bengal 2 3 [(1876) 1 Cal. 303 (P.C.)] : It rests on the view that 
charity in the abstract is the substance of the gift and the particular 
disposition is merely the mode, so that though the particular disposition 
may not be capable of execution, the gift does not fail. But the 
doctrine is not applicable unless two conditions are satisfied, viz,, 
(a) that it is impossible, or at least highly undesirable to carry out 
the directions of the donor literally ; (so that the Court has no right 
to set aside the wishes of the testator to substitute another charity 
simply because the bequest might be more beneficially applied to the 
charity substituted by the Court); and (b) that the donor has mani¬ 
fested a paramount intention of charity ; (hence, if the donor has 
only a particular charitable object in his mind, e.g., to build a church 
or found a school at a particular place, and that cannot be carried 
into effect, the gift will fail and the trust will result in favour of the 
donor).'* Then, in applying the cy pres doctrine, regard may be had 
to the other objects of the testator’s bounty, but primary considera¬ 
tion is to be given to the gift which has failed, and to a search 
for objects akin to it. 

4. Where, however, the donor’s intention can be given effect 
to, the Court has no authority to sanction any deviation from the 
intentions expressed by the donor and the Court cannot apply the 
trust property or its income to other purposes simply because it 
considers them to be more expedient or more beneficial than what 
the donor had directed. 4 " 5 


2 Mayor of Lyons v. Advocate General of Bengal .—T gave by his Will 
certain funds to be applied annually for the relief of poor debtors detained in 
prison in Calcutta, and the residue of his property to be applied to the charitable 
establishments he had founded in Calcutta, Lucknow and in France. The bequest 
to poor prisoners in Calcutta having failed by reason of the abolition of imprison¬ 
ment for debt, the question arose whether the ■ bequests to the prisoners should 
be dealt with cy pres, or should fall into the residue so as to increase the endow¬ 
ments of the establishments referred to. Held, that it should be applied cy pres. 

3 Thus, where there is no general charitable intent, but subscriptions have 
been paid to a Committee for the purpose of fulfilling a specific and well-defined 
charitable object and that only,—and that object becomes impracticable, the subs¬ 
cribers are entitled to return of their subscriptions, pro rata, subject only to the 
rights of the trustees to proper costs, charges and expenses [ Commissioner , 
Lucknow v. Deputy Commissioner, (1937) 41 C.W.N. 1072 P.C.]. 

4. Halsbury, Hailsham. Ed., Vol. IV, p. 228. 

5 Ratilal v. State of Bombay, A.I.R. 1954 S.C. 388 (394). 
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§45. Resulting Trusts. 

A Resulting* Trust is a trust which arises in favour of the person 
creating it or his representatives. It is so called, because in it the 
beneficial interest in the property ‘results’ or comes back to the person 
who transferred the property to the trustee, or provided the means 
of obtaining it. It may also be called an Implied Trust (after Snell) 
inasmuch as it is founded on ‘an unexpressed but presumed intention 
of the party creating it.’ As Lewin points out, Resulting Trusts 
arise, either (a) where a person being himself both legally and 
equitably entitled makes a conveyance , devise or bequest of the legal 
estate, and there is no ground for the inference that he meant to 
dispose of the equitable interest, or (/;) where a purchaser of property 
takes a conveyance of the legal estate in the name of a third person, 
but there is nothing to indicate an intention of not appropriating to 
himself the beneficial interest. Resulting Trusts are thus divisible 
into two broad classes [cf. Ss. 81 and 82 of the Indian Trusts Act]. 
Let us now examine the chief varieties of Resulting Trusts falling 
under each class :— 

(A) Arising out of gifts: The general rule as to these is that 
wherever upon a conveyance, devise, or bequest, it appears that the 
grantee, or legatee was intended to take the legal estate merely, 
the equitable interest (or as much thereof as is left undisposed of), 
will result to the settlor (Lewin). If the settlor is dead, it will result 
in favour of his representatives. 1 Now the intention of excluding the 
person invested with the legal estate from the enjoyment of the bene¬ 
ficial interest in the property may or may not be expressed. 

1 That is to say, (i) if the trust arises out of a devise, or bequest (i.e., under 
a will), and there is a residuary devisee or residuary legatee the trust will result 
in favour of the residuary devisee or legatee as the case may be. But (i*0 if there 
is no residuary devisee or legatee, or the trust arises out of a conveyance inter 
vivos, it will result in favour of the persons entitled under intestacy. Now in 
England, prior to 1926, different persons were entitled under intestacy under the 
common law rules as to succession, according as the property was realty or per¬ 
sonalty. The former went to the heir, and the latter to the next-of-kin of the 

deceased. But the Administration of Estates Act, 1925, has abolished all dis¬ 
tinction between realty and personalty as to intestate succession, and has laid 
down a uniform list of persons entitled under intestacy, irrespective of the nature 
of the property. Consequently, since 1926, the persons to be benefited by a 
resulting trust will be the same, whether the property be realty or personalty, 
vtz. t those enumerated in the above Act. 

It is to be noted that inasmuch as there is no such distinction in INDIA 
between immovable and movable property for succession, the resulting trust will 
arise for the benefit of the settlor’s ‘legal representative’ in all cases where the 
settlor is dead [c/. s. 81, Indian Trusts Act]. 
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(1) The intention of excluding the donee is expressed—(/) Where 
the owner conveys property * upon trust/ but declares no trust. 2 
Here the trustee is excluded, by the very fact of being named trustee, 
from benefitting from the trust property; or (ii) Where the owner 
conveys property upon trusts which do not, or for unforeseen events, 
cannot exhaust all the interest in the property 3 ; the unexhausted 
residue will result; or (Hi) Where the trust fails 4 by reason of offend¬ 
ing against some rule of law, e.g., the rule against perpetuities. In 
none of these cases can the trustee defeat the resulting trust bv 
extrinsic evidence by parol, showing that the settlor meant him to 
enjoy the property in case the trusts failed. And even if the settlor 
has died without any representatives who can take under him, the 
trustee cannot take any benefit (unless he himself is a representative) 
and the property will then go to the Crown as bona vacantia . 

(2) The intention that the donee shall be a trustee may not be 
expressly declared—Where property is conveyed inter vivos without 
consideration . 5 In such a case there was, prior to 1926, a presump¬ 
tion that he did not intend a gift and consequently, the donee mast 
hold as trustee for the donor. The doctrine of resulting trust in 
this case, however, differs from the cases mentioned above where 
there is a declaration of trust, for in the present case, it is no 
absolute rule but a mere rule of presumption,—and being a presump¬ 
tion, is rebuttable (a) by extrinsic evidence to show that the donor 
intended the donee to enjoy the property , and (b) by a contrary 
equitable presumption known as the doctrine of ‘Advancement' [see 
below] arising out of the relationship of the parties. (It is to be 
noted that this presumption has been negatived by the Law of 
Property Act, 1925, by enacting that in a voluntary conveyance a 
resulting trust for the grantor shall not be implied merely by reason 
that the property is not expressly conveyed for the use or benefit ol 
the grantee). 

(B) Arising from purchases: The general rule is that where a 
person purchases something 4 in the name of a third person’, a trust 
results for the purchaser (or his representatives). This is, however, 
not an absolute rule, but a rule of presumption which varies accord¬ 
ing as the conveyance is to a stranger or to a relation of the purchaser. 

(/) If the conveyance is to a stranger,—there is a presumption 
that the purchaser did not intend to benefit the transferee. 44 l he 
trust of a legal estate, (a) whether taken in the name of the purchaser 
and others jointly, or ( b ) in the name of others without that of the 
purchaser, results to the man who advances the purchase-money” 
[ Dyer v. Dyer, (1788) 2 Cox 92]. And even if the advance of the 
purchase money does not appear on the face of the deed, parol 

2 See ill. (a) to s. 83, Indian Trusts Act. 

3 See ill. (c) to s. 83, Indian Trusts Act. 

4 See ill. (d) to s. 83, Indian Trusts Act. 

5 See ill. (a) to s. 81, Indian Trusts Act. 
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evidence is admissible to prove that the nominal purchaser (/.<?., to 
whom the property has been conveyed) was only an agent of the real 
purchaser. But the presumption of resulting trust is rebuttable by 
parol evidence showing that the nominal purchaser was intended to 
lake the beneficial interest. 

(2) If the conveyance is to the purchaser’s wife or child,—the 
presumption is the other way, viz., that the purchaser intended to- 
benefit the wife or child. This presumption is known as the presump¬ 
tion of Advancement. 6 

This presumption rebuts the presumption of a resulting trust 
arising from purchases in the name of third persons (or from volun¬ 
tary gifts). Since the doctrine of resulting trusts is based upon 
the presumed intention of the purchaser (or donor), it will not arise 
where the relation existing between the true and the nominal purchaser 
(or the donor and the donee) is such that it may be presumed that 
a gift was intended; and this presumption of advancement will be 
raised in all cases where the purchaser (or donor) is under an obli¬ 
gation to support or to make provision for the latter. The leading 
case on the point is Dyer v. Dyer 7 |(1788) 2 W. & T. 833]. The 
presumption is raised in favour of (/) a legitimate (but not illegiti¬ 
mate) child of the purchaser, (2) a person to whom the purchaser 
lias placed himself in loco parentis, including an illegitimate child, 
and (3) wife of the purchaser (but not a woman with whom he is 
not lawfully married). This presumption of advancement is again 
rebuttable by parol evidence to the contrary, such as (a) the con¬ 
temporaneous acts and declarations of the purchaser which are 
receivable in evidence both for and against him, or ( b ) the subsequent 
acts and declarations of the purchaser, which are evidence against 
him, but not for him. The acts and declarations of the other party 
are similarly receivable in evidence. Thus, the fact that the son 
is acting as his father’s solicitor would be sufficient to rebut the 
presumption. 

(id 

§46. Constructive Trusts. 

A Constructive trust has been defined as a trust ‘which is raised 
by construction of equity, in order to satisfy the demands of justice 
without reference to any presumable intention of the parties, either 

6 The presumption of advancement does not exist in India rsee Ch. IX, 
post.] 

7 Dyer v. Dyer. —D paid the purchase money for certain property and took 

the conveyance to himself, his wife, and a son W, jointly. D survived his wife 

;jnd then died, devising all his interest in the property to the plaintiff this younger 
son), who filed this bill against W, insisting that as the purchase money was all 

paid by D, W (the dofjendant) was but a trustee. Held, that though if no rela¬ 

tionship existed there would be a resulting trust in favour of the person paying 
the purchase money, yet the circumstance of the nominee being the child of the 
purchaser operated to rebut the resulting trust, and the defendant took the pro¬ 
perty beneficially as an advancement from his father. 
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express or implied’ ( Snell ). (It thus differs from a resulting trust 
which arises out of a* presumed intention of the grantor). Similarly, 
Strahan puts it— 

“A constructive trust arises where a person becomes possessed of property 
through such an abuse of confidence reposed in himself or another as will 
induce the court to hold that in conscience he is bound to hold it for the benefit 
of the person injured by the breach of confidence”. 

The principle followed here is that a person occupying a fiduciary 
position must not take advantage of his position to make personal 
profit for himself where to do so might create a conflict between his 
duty and interest. If he makes any such profit, he becomes ‘a trustee 
of the advantage so gained’. But though the primary application of 
the doctrine is to persons occupying a fiduciary position, it is not 
confined to that case alone, and even strangers may sometimes be 
bound by a constructive trust. Let us examine the two cases 
separately : 

(A) Persons occupying fiduciary position when bound.— 

(/) Firstly, a trustee who ‘gains any personal advantage by availing 
himself of his situation as trustee, becomes a constructive trustee of 
the advantage so gained.’ A common illustration of this rule is the 
renewal by a trustee of a lease that he holds on trust. It was 
decided in Keech v. Sand ford [(1726) 2 W. & T. 693], that a 
trustee, renewing a lease held on trust in his own name, even after 
refusal of the lessor to grant a lease to the cestui que trust, will 
hold the renewed lease upon trust for the cestui que trust. In this 
case, the lessor refused to renew the lease to the cestui que trust 
because he was an infant, whereupon the trustee got a lease made 
to himself. Held , that the trustee must hold the renewed lease on 
trust for the infant, and must assign the same to him and account 
for the profits. It should be noted in this connection that where a 
person who has renewed the lease is held to be a trustee, he has a 
lien upon the estate for the costs and expenses of the renewal with 
interest [Lacon v. Martins, (1743) 3 Atk. 1], 

The rule in Keech v. Sandford has been extended also to mort¬ 
gagees, tenants for life, partners, joint tenants and like persons 
having only a partial interest in a leasehold. “If trustees, mortgagees 
and persons interested obtain renewal, the new lease is always subject 
to the trusts and limitations of the old lease.’’ \Rowe v. Chichester, 
(1773) Amb. 715 (719)]. Thus, if a mortgagee of a leasehold obtains 
a renewal, the mortgagor has a benefit of the new term upon redemp¬ 
tion,—^“because, the additional term comes from the old root subject 
to the same equity of redemption; else hardship might be brought 
upon the mortgagor by the mortgagee’s getting such additional 
terms more easily, as being possessed of one not expired, and by 
that means worming out and oppressing a poor mortgagor’’ 
[Rakestraw v. Brewer, (1729) P. Wins. 510 (511)]. But in the case 
of persons other than trustees, the presumption of constructive trust 
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is not absolute but is rebuttable,—if they can show that they did not 
in any way abuse their position [Re Biss, (1903) 2 Ch. 40]. 8 

This doctrine of constructive trust applied to the case of renewal 
of a lease applies equally to any other advantage of a valuable kind 
obtained by the trustee. 

(2) .Secondly, all persons who stand in a fiduciary relation other 
than trustees proper are also bound by the doctrine. Thus, if an 
agent acquires any pecuniary advantage to himself from third parties 
by means of his fiduciary character, he is accountable to his employer 
as a trustee for the profit he has made. Similar will be the case 
with executors, administrators, partners, attorneys etc. 

(B) Strangers to a trust when bound. —The doctrine is so 
very wide that sometimes even a stranger to an already constituted 
trust may become chargeable as a trustee, though he does not stand 
in a fiduciary position. Thus,— 

(a) Anyone who receives the trust property (/) as the repre¬ 
sentative of the trustee, or (ii) by virtue of a voluntary gift made by 
the trustee, or (Hi) with actual or constructive notice of the trust, is 
a trustee. To put it shortly, anyone who receives the trust property 
otherwise than by purchase for value without notice is a constructive 
'trustee of the same for the cestui que trust. 

(/>) Where a stranger to a trust assumes to act as a trustee, 
and in that capacity receives trust property, he is called a trustee de 
son tort, or a trustee of his own wrong. In other words, when trust 
property comes into the possession of a stranger to the trust who 
'chooses to take upon himself the business of a trustee with relation 
to such property, he must account to the cestui que trust exactly as 
a properly appointed trustee would have to do. He cannot sit upon 
his own wrong, and escape liability, by saying that he hail no right 
to act as a trustee. In this respect, the position of a transferee of 
the trust property with notice of the trust differs, inasmuch as such 
a person is a bare trustee and mere notice of the trust docs not 
impose upon him any of the duties of a trustee; the only right which 

8 IN INDIA, the case of a TENANT FOR LIFE obtaining renewal, is 
'dealt with in S. 90 of the Trusts Act, which makes it clear that it applied only 
where the renewal is obtained by the life-tenant “availing himself of his position 
as such”. 

The case of a mortgagee is dealt with in s. 64 of the T. P. Act, but this 

.provision is different from the English rule in so far as it makes the presumption 

statutory and irrebuttable — 

‘‘Where the mortgaged property is a lease and the mortgagee obtains a re¬ 
newal of the lease, the mortgagor, upon redemption, shall, in the abserjce of a 
contract to the contrary, have the benefit of the new lease”. 

To the same effect is ill. (d) to s. 3 of the Specific Relief Act. 

S. 72(e) of the Transfer of Property Act embodies the equitable rule that 
since the mortgagor is entitled to the benefit of the renewal, the mortgagee should 
i>e re-imbursed the expenses incurred for such renewal. Under s. 72(e), the 
.mortgagee is entitled to add the cost of renewal to the principal money, with 
^merest, unless there is a contract to the contrary. 
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the cestui que trust can enforce against him is to follow the trust 
property in his hands [Underhill, Law of Trusts]. 

(c) A stranger to the trust may also incur the liabilities of a 
trustee by assisting, with knowledge, a trustee to commit a fraudulent- 
breach of trust. But an agent of the trustee who assists in a breach, 
e.g., a solicitor who draws up a document in contemplation of the 
breach of trust, is not liable as a constructive trustee if he had no 
reason to suspect that any fraud was contemplated [Barnes v. Add',’,. 
(1874) 9 Ch. App. 244]. In this case it was observed— 

“Strangers are not to be made constructive trustees merely because they 
act as agents of trustees in transactions within their legal powers, transactions 
perhaps of which a Court of Equity might disapprove, unless those agents receive 
and become chargeable with some part of the trust property, or unless they assist 
with knowledge in a dishonest and fraudulent design on the part of the trustees.” 

§47. Other Cases of Constructive Trust—Vendor's and Pur¬ 
chaser’s Liens. 

1 . It is clear that the doctrine of constructive trust has been 
extended to a very great extent. Numerous other cases in which 
it arises may be specified. As Snell puts it, every case, not being 
a case of express or implied trust in which the legal owner of property 
is compelled in equity to hold it for the benefit of some other person 
is, strictly speaking, a case of constructive trust. 

2. An important species of constructive trust of this class is- 
the lien on land sold which constitutes a charge in equity irrespective 
of possession. Thus, (i) where the vendor has conveyed the property 
(i.e. f the legal estate) to the purchaser before he has received pay¬ 
ment of the purchase money (wholly, or in part) he has, in equity , 

a lien on the property sold for the amount of the unpaid purchase' 
money. 9 [Mackreth v. Symmons, (1808) 15 Ves. 329]. This is 
known as the Vendor’s Lien. It arises independently of any agree¬ 
ment between the parties, express or implied; the purchaser becomes 
a constructive trustee for the vendor to die extent to which the 
purchase money has not been paid, for it would be against his con¬ 
science to keep the property of another without paying the full 
consideration. Similarly, (ii) the purchaser, who has paid the whole 
or any instalment, of the purchase money to the vendor before he 
has obtained a conveyance of the property, has a lien upon the pro- 

9 Mackreth v. Symmons. —A having agreed to sell land to B conveys :t to 
him without receiving the whole of his purchase-money. B then gives an equit¬ 
able mortgage of the property to C, who takes without notice of the fact that 
A’s purchase money remains unpaid. B then becomes bankrupt, and the trustees 
in bankruptcy take possession of the property. C gives notice of his equitable 
mortgage, and then A also gives notice about his unpaid purchase money. Held , 
that A had an equitable vendor’s lien for the unpaid purchase money and that 
C’s right being also merely equitable, he could not obtain priority by giving prior 
notice, for, as between equitable rights and interests, the first in time prevails. (It 
should be noted that in such a case arising after 1926, the vendor’s lien would not 
be enforceable unless it was registered as a land charge; see below J. 



126 


A text-book of equity 


[CH. VIII. 


perty in the hands of the vendor for the amount of the purchase 
money prematurely paid by him, and to that extent the vendor is a 
trustee for him. This is known as the Purchaser’s Lien. [Cf. els. 
(4 ) ( b) and (6) ( b) of s. 55 of the Transfer of Property Act]. 

3. The vendor’s lien is enforceable against (a) the purchaser, 
and his representatives, (b) all volunteers taking under him, 

(c) subsequent purchasers of the legal estate with notice, and 

( d ) persons subsequently acquiring an equitable interest in the 
property, with or without notice, provided the vendor is not negligent 
[Rice v. Rice, sec p. 56 n., ante]. Like any other equitable interest, 
it cannot be enforced against anyone who has taken the legal estate 
for value without notice of the existence of the lien. 10 Again, the 
vendor may waive his lien expressly, or by taking another security 
for the purchase money. But a mere personal security will not be 
sufficient to discharge the lien ( Mackreth v. Symmons). The lien 
is enforceable by a sale of the property in the same way as in a 
mortgage. [These incidents are common to the purchaser’s lien also]. 

§48. Trusteeship of the Vendor under an agreement for sale. 

Here we come across another species of constructive trust. To 
discuss the matter fully, we should analyse the effects of an agree; 
ment of sale in equity. We have already shown how an agreement 
for sale of land (provided it is specifically enforceable) is treated in 
equity as if the contract has been already completed. From the 
moment of the agreement the purchaser has an equitable estate in 
the land which is good against all who claim under the vendor except 
a purchaser for value of the legal estate without notice of the agree¬ 
ment. And this equitable estate he can convey to another, subject 
of course, to the vendor’s lien for the unpaid purchase money. 
Another incident of this equitable ownership naturally follows, viz., 
that in the absence of agreement to the contrary, the purchaser must 
bear the risk of anv accidental loss to the property. 

On the other hand, the vendor, though he is still the legal 
owner in possession and as such enjovs the rents and profits of the 
land until he is paid the price,— is to some extent looked upon as one 
in possession of another man’s property. He must take reasonable 
care of the property so long as it is in his possession, and must pay 
for any wilful damage. The property in his hand is looked upon as 
trust property in other respects also. Thus in Lysaght v. Edwards 
[(1876) 2 Ch. I). 499], where a man contracted to sell land, and the 
title was accepted, but before conveyance he died, having by his will 
devised his real estate to X, and all real estate held by him upon a 

10 In England, the Law of Property Act and the Land Charges Act of 1025 
have dispensed with the doctrine of notice by requiring that the vendor’s lien and 
the purchaser’s lien on land must be registered as a land charge. Priority depends 
on registration or non-registration. The registration operates as actual notice to 
all persons. But if, after 1925, the lien is not registered, it will be void against 
any purchaser for value, whether he has notice of the Iten or not. 
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trust to Y, it was held that the legal estate in the land sold passed 
under the latter devise and not under the former • tor he had become 
a trustee of the land he had contracted to sell. 

Nevertheless, as Maitland contends, this trusteeship of the unpaid 
vendor is a very peculiar trusteeship; one that stands by itself. He 
is not bound to convey the legal estate to the purchaser (who corres¬ 
ponds to the beneficiary in a trust) unless he is paid. In fact, in some 
respects, he is in the position more of a mortgagee than of the trustee. 
Not only can he refuse to deliver possession until he is paid, but he 
has also a right resembling that of foreclosure, if the purchaser will 
not pay. At his instance, the Court will order the purchaser to pay 
within a reasonable time, and in default of payment the purchaser will 
lose his right to the land under the contract. After that order the 
vendor will be in the same position as that in which he was before the 
contract was made : he will be owner at law and in equity. 

§48A. Effects of an agreement for sale in India. 

1 . The English equitable doctrine that a contract for sale of 
real property makes the purchaser the owner in equity of the estate 
from the moment of the contract does not apply in India, 11 since 
s. 54 of the Transfer of Property Act (para. 6) expressly declares 
that a contract for the sale of immovable property does not create 
any interest in the property. The question of equitable ownership 
of the buyer or the trusteeship of the vendor, under an agreement 
of sale, does not accordingly arise. 

2. Until the conveyance, the seller remains the owner, even 
though the buyer has paid the price and has taken possesion in 
pursuance of the agreement. The buyer who has paid the price has 
however a charge on the property for his money under s. 55 (6) ( b ) of 
the Transfer of Property Act, which resembles the English purchaser's 
lien (p. 12G, ante) } but it differs from the English equitable right 
which is liable to be defeated by a person acquiring the legal estate 
for value without notice of the lien. Since the amendment of 
s. 55 (6) ( b ) of the Transfer of Property Act in 1929, the Indian charge 
is enforceable against any person claiming under the seller, irres¬ 
pective of notice. 

3. On the other hand, s. 55 (4) (b) of the Transfer of Property 
Act gives a charge upon the property, to a vendor who has transferr¬ 
ed it before payment of the whole of the purchase money, and this 
•charge is enforceable by a sale of the property as in England. But 
it should be carefully remembered that the Indian charge differs from 
the English vendor's lien both in its origin and nature, as was pointed 
out by the Privy Council in Webb v. Macpherson [(1903) 31 Cal. 57 
P.C.] : 

11 Pir Bux v. Tahar, (1934) 39 C.W.N. 34 (39) P.C. 
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Firstly 9 the law in India knows nothing of the distinction between 
legal and equitable property in the sense in which that was under¬ 
stood by the Court of Chancery in England. A mere agreement to 
sell does not, in India, operate to transfer’ any interest in the property 
(s. 54), and as the whole ownership remains in the vendor, there 
cannot be any lien before the conveyance. The Indian charge,, 
therefore, begins with the conveyance and not from the agreement 
for sale. 

Secondly , the vendor’s lien is derived from an equitable principle 
(as explained above). It was a creation of Equity and could be 
modified to the circumstances of the case by the Court of Equity. 
But the Indian charge is a creation of statute and is therefore more 
rigid. The English cases as to vendor’s lien are not therefore 
authoritative in the interpretation of s. 55(4) ( b ) of the Transfer of 
Property Act. 

Thus, being a statutory right, the Indian charge cannot be 
waived on equitable considerations which would have applied to the 
equitable lien in England. As the section provides, the charge can 
be excluded by contract, but such contract must be either an express 
contract to the contrary or an implied contract, i.e., some conduct 
inconsistent with the continuance of the charge. It is not excluded 
by a mere personal contract to defer payment of a portion of the 
purchase-money or to take the purchase-money by instalments. 

But like the English lien, the Indian charge is also not available 
against a transferee for value without notice. 

4. But though a contract for sale does not in India create aru 
interest in land, it creates a personal obligation of a fiduciary character 
which is enforceable by a suit for specific performance against the 
vendor and any person subsequently acquiring any title from the 
vendor except a bona fide transferee for value without notice of the 
contract [s. 27(h), Specific Relief Act; illustration to s. 40 of the 
Transfer of Property Act]. Illustration (g) to s. 3 of the Specific 
Relief Act and s. 91 of the Trusts Act (see post ) show that the 
obligation created by the contract is of a fiduciary nature and is 
available against a subsequent transferee with notice of the earlier 
contract and that the subsequent transferee would hold as a constructive 
trustee for the purchaser by the earlier contract. Hence, under 
8. 91 of the Trusts Act, such a person may enforce his right against 
the subsequent transferee even without having recourse to a suit for 
specific performance. 12 [See also p. 135, post]. 

5. As against the vendor and persons claiming under him with 
notice of the contract, the buyer under a contract for sale has not 
only a right to sue for specific performance, he has also the right 
to defend his possession (if he had obtained it in pursuance of the 
agreement) under 53A of the Transfer of Property Act if the 
vendor or the person claiming under him with notice of the contract 

J2 Moolla v. Official Assignee , (1936) 40 CAV.N. 1263 (1263) P.C. 



CH. VIII.] CONSTRUCTIVE TRUSTS 129 

seeks to oust the buyer. But s. 53A has a limited scope, and where 
it does not apply, “an averment of the existence of a contract for 
sale, whether with or without possession following upon the contract 
is not a defence to an action for ejectment in India.’’ 13 The remedy 
of the buyer in such a case is to obtain a stay of the ejectment suit 
and then to bring* a suit for specific performance of his agreement, 
if that relief is not yet barred by limitation. 

§48B. Resulting and Constructive Trusts under the Indian 
Trusts Act 

Though the terms ‘Resulting’ and ‘Constructive’ trusts are not 
used in the Indian Trusts Act, ‘Certain obligations in the nature 
of trusts’ are dealt with in Chapter IX (ss. 80-91), and these sections 
virtually collect instances ol Resulting (ss. 81-8a) and Constructive 
trusts (ss. 86-94). It would be convenient to notice the provisions 
of these sections under two groups. 

A. RESULTING TRUSTS. 

I. Trcuisjcr without intending to dispose of the beneficial interest. 

Section 81 says— 

“Where the owner of property transfers or bequeaths it, and it cannot be 
inferred, consistently with the attendant circumstances, that he intended to dis¬ 
pose of the beneficial interest therein, the transferee or legatee must hold such 
property for the benefit of the owner or his legal representative.’' 

This section includes the principles discussed under group fA) # 
at pp. 120-2, ante . The intention of the owner of the property 
as to whether he intended to dispose of the beneficial interest or not, 
is to be determined with reference to the circumstances that existed 
at the time of the transfer or bequest and not as they exist at any 
subesquent time thereafter. 14 

II. Transfer to one for consideration paid by another. 

Section 82 says— 

“Where property is transferred to one person for a consideration paid or 
provided by another person, and it appears that such other person did not intend 
to pay or provide such consideration for the benefit of the transferee, the trans¬ 
feree must hold the property for the benefit of the person paying or providing the 
consideration.’’ 

This section deals with the common case of purchase by one in 
the name of another [p. 121, ante’]. See also § 49A, on Benami 
Transactions. 

III. Trust incapable of execution, or executed without exhaust¬ 
ing trust property. 

13 Pir Bux v. Tahar, (1934) 39 C.W.N. 34 P.C. 

14 Raj Rani v. Dwarkanath, A.l.R. 1953 S.C. 205 (210). 


9 
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Section 83 says— 

44 Where a trust is incapable of being executed, or where the trust is com¬ 
pletely executed without exhausting the trust-property, the trustee, in the absence 
of a direction tc the contrary, must hold the trust property, or so much thereof 
as is unexhausted, for the benefit of the author of the trust or his legal re¬ 
presentative.” 

For principles, see p. 107, ante. 

IV. Transfer for illegal purpose. 

Section 84 says— 

“Where the owner of property transfers it to another for an illegal purpose, 
and such purpose is not carried into execution, or the transferor is not as guilty 
as the transferee, or the effect of permitting the transferee to retain the property 
might be to defeat the provisions of any law, the transferee must hold the property 
for the benefit of the transferor.” 

This section adopts the principle laid down in Cottington v. 
Fletcher (2 Atk. 155) —“where a trust is created for an unlawful 
purpose, the Court will neither enforce the trust in favour of the 
parties intended to be benefit ted, nor will assist the settlor to recover 
the estate unless the illegal purpose fails to take effect/’ (See 
p. 96, ante). 

The transferor loses the aid of equity once the fraudulent 
purpose is carried into effect. 15 

Transfers in fraud of creditors come within this principle [see 
post]. 

V. Bequest for illegal purpose, or bequest of which revocation 
is prevented by coercion. 

Section 85 says— 

“Where a testator bequeaths certain property upon trust and the purpose 
of the trust appears on the face of the will to be unlawful, or during the testator’s 
lifetime the legatee agrees with him to apply the property for an unlawful purpose, 
the legatee must hold the property for the benefit of the testator’s legal represen¬ 
tative. 

Where property is bequeathed, and the revocation of the bequest is prevented 
by coercion, the legatee must hold the property for the benefit of the testator’s 
legal representative. ’’ 

This section is to be read with the provisions of s. 4 [p. 96, 
ante] which lays down that a trust, in order to be valid, must be for 
a lawful purpose. 


B. CONSTRUCTIVE TRUSTS. 

I. Transfer pursuant to rescind able contract. 

Section 86 says—■ 

“Where property is transferred in pursuance of contract which is liable to 
rescission, or induced by fraud or mistake, the transferee must, on receiving notice 
to that effect, hold the property for the benefit of the transferor, subject to re¬ 
payment by the latter of the consideration actually paid”. 

15 Petherperumal v. Muniandy, (1908) 35 Cal. 551 P.C. 
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When property is obtained by fraud, a Court of Equity construes 
a trust in favour of the transferor, because the transferee has not the 
equitable estate, though he has the legal one [Re Rochefocaald, (1897) 
1 Ch. 196]. The same principle applies in the case of mistake or 
coercion, which makes a contract voidable under s. 19 of the Indian 
Contract Act and hence liable to rescission under s. 35 of the Specific 
Relief Act. 

In neither of these cases does the transferor intend that the 
transferee should have the beneficial interest. 

II. Debtor becoming creditor*s representative . 

Section 87 says— 

“Where a debtor becomes the executor or other legal representative of his 
creditor, he must hold the debt for the benefit of the persons interested therein.” 

This section codifies the rule laid down in Ingle v. Richards 
[(I860) 28 Beav. 366], that a debt which an executor himself owes 
to the estate will be treated as assets in his hands not only for pay¬ 
ment of debts, but also for the benefit of the beneficiaries, for, though 
at law the appointment of a debtor to be executor extinguished the 
debt, this is not so in equity, unless, of course, the testator himself 
forgave the debt. [ Strong v. Bird , (1874) 18 Eq. 315]. 

III. Advantage gained by fiduciary . 

Section 88 says— 

“Where a trustee, executor, partner, agent, director of a company, legal 
adviser, or other person bound in a fiduciary character to protect the interests of 
another person, by availing himself of his character, gains for himself any pecu¬ 
niary advantage, or where any person so bound enters into any dealings under 
circumstances in which his own interests are, or may be, adverse to those of such 
other person, and thereby gains for himself a pecuniary advantage, he must hold 
for the benefit of such other person the advantage so gained.’* 

This is a codification of the principles discussed at p. 124, ante . 
Under this section would come all cases where a person standing in 
a fiduciary relationship with another benefits himself in respect of 
that position. The following are some instances of fiduciary rela¬ 
tionship outside trust : 

Agent, —An agent would come within this section only when he 
is bound in fiduciary relationship. 18 F)very agent is not a fiduciary. 
The fiduciary relationship arises when property is handed over to an 
agent for investment, sale, safe custody etc., but not if he merely 
collects rent or debts on commission [ Padoch v. Burt , (1894) 1 Ch. 
343]. 

Illustration . 

An agent who was authorised to invest money in other firms, unauthorisedly 
invested it in his own business and thereafter became insolvent. Held, that the 
money in the hands of the agent was trust money and that, accordingly, the 
principal could claim in respect of it priority as against the other creditors of the 

10 Ganga Buksh v. Rudar Singh, 22 All. 434 P.C. 
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insolvent and that even the knowledge of the principal as regards the unauthor¬ 
ised dealing could not affect the fiduciary position. 17 

An agent cannot buy the property which is entrusted to him 
unless there is the most entire good faith and a full disclosure 
[DeBusche v. Alt., (1878) 8 Ch. D. 286]. (See also post). 

Section 216 of the Indian Contract Act is also based on the same 
principle : 

“If an agent, without the knowledge of his principal, deals in the business 
of the agency on his own account instead of on account of his principal, the 
principal is entitled to claim from the agent any benefit which m.ay have resulted 
to him from the transaction. 


Illustration. 

A directs B, his agent, to buy a certain house for him. B tells A it cannot 
be bought, and buys the house for himself. A may, on discovering that B has 
bought the house, compel him to sell it to A at the price he gave for it. 

Partners .—The principle underlying the present section also 
underlies the provisions of s. 16 of the Indian Partnership Act (replac¬ 
ing s. 258 of the Indian Contract Act), 18 which are— 

“Subject to contract between the partners,—(a) if a partner derives any 
profit for himself from any transaction of the firm, or from the use of the property 
or business connection of the firm or the firm name, he shall account for that 
profit and pay it to the firm; 

(j b) if a partner carries on any business of the same nature as and competing 
with that of the firm, he shall account and pay to the firm all profits made by him 
in that business*” 

Co-decree-holders. —When one of several co-decree-holders 
executes the joint decree and purchases property of the judgment- 
debtor in execution, the purchase enures to the benefit of all the 
decree-holders and the other decree-holders are entitled to recover 
proportionate shares in the property purchased, on payment to the 
executing decree-holder, their shares of the costs incurred by the 
latter. 19 

Co-mortgagee. —Where one of several co-mortgagees institutes 
a suit to enforce the mortgage, impleading his co-mortgagees as 
pro forma defendants and obtains a decree and purchases the mort¬ 
gaged properties in execution thereof, the defendant mortgagees 
are entitled to a share in the property purchased subject to their 
paying to the plaintiff a proportionate share of the costs incurred 
by him. 19 ’ 20 

Purchase with joint funds —When a property is purchased by a 
person with funds belonging to himself and other persons, the 
purchase enures to the benefit of all the persons interested in the 
funds, in proportibn to their shares in the joint funds. 20 

1? Muruguppa v. Official Assignee, A.I.R. 1937 P.C. 296. 

18 Annamalai v. Chettiar, (1930) 35 C.W.N. 145 (147) T.C. 

19 Ganga Sahai v. Kesri, A.I.R. 1915 P.C. 81. 

20 Dujarka v. Mahadeo, (1930) 128 I.C. 446 (All.). 
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Solicitor .—1. A solicitor, as a general rule, should not, in any 
way whatever, either personally or through his wife or through his 
son in respect of any transaction in the relations between him and 
his client, make any gain himself, at the expense of the client, beyond 
the amount of his fair professional remuneration [ TyreU v. Bank of 
London, (1862) 10 H.L.C. 26]. 

2. In respect of a gift made by a client to his solicitor, there 
must be a complete absence of fraud, misrepresentation, or even 
suspicion, and there must also be a cessation of the confidential 
relation [Wright v. Carter, (1903) 1 Ch. 27]. He cannot obtain a 
gift from his client so long as the relationship subsists [T^mson v. 
Judge, (1855) 3 Drew 306], 

3. A solicitor is absolutely incapacitated from purchasing the 
interest of his client in the subject-matter of a pending action, though 
the purchase would be good if effected before die purchaser became 
the vendor’s solicitor [Simpson v. Lamb , (1857) 7 E. & B. 84 j. In 
other cases, there is no absolute bar, but if the purchase is impugned, 
it is for the solicitor to prove that he gave full value for it, and that 
there was full disclosure [Detnerara Co. v. Hubbard , (1923) A. C. 
673]. Even where the solicitor is otherwise entitled to purchase, if, 
instead of openly purchasing, he purchases in the name of his trustee 
or agent, without disclosing that fact to his client, such purchase 
cannot stand [ Lewis v. Hillman, (1852) 3 H.L.C. 607]. Where a 
purchase is made by an attorney from his client, he must, to be on the 
safe side, insist on the intervention of another professional adviser 
[Pisane v. Att. Gen . for Gibraltar, L.R. 5 P.C. 516]. 

IV. Advantage gained by exercise of undue influence. 

Section 89 says— 

“Where, by the exercise of undue influence, any advantage is gained in 
derogation of the interests of another, the person gaining such advantage without 
consideration, or with notice that such influence has been exercised, must hold 
the advantage for the benefit of the person whose interests have been so pre¬ 
judiced.” 

Illustration (b) to s. 3 of the Specific Relief Act is also founded 
on the same principle— 

“A is the legal, medical or spiritual adviser of B. By availing himself 
of his situation as such adviser, A gains some pecuniary advantage which might 
otherwise have accrued to B. A is a trustee for B, within the meaning of this 
Act, of such advantage.” 

See also Huguenin v. Baseley, (1807) 15 Ves. 180; Allcard v. 
Skinner, (1887) 36 Ch. D. 145, in Ch. XV, post . 

V. Advantage gained by a qualified owner . 

Section 90 says— 

“Where a tenant for life, co-owner, mortgagee or other qualified owner 
of any property, by availing himself of his position as such, gains an advantage 
in derogation of the rights of the other persons interested in the property, or 
where any such owner, as representing all persons interested in such property, 
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gains any advantage, he must hold, for the benefit of all persons so interested, 
the advantage so gained, but subject to repayment by such persons of their due 
share of the expenses properly incurred, and to an indemnity by the same persons 
against liabilities properly contracted, in gaining such advantage.” 

Tenant for life. —Already discussed at p. 124 n., ante. 

Co-owner. 

(A) England. —There is ordinarily no fiduciary relation between 
tenants-in-common so as to impose an obligation on one co-owner 
to protect the interest of other co-owners \Kennedy v. De Trafford y 
(1897) A.C. 180]. 

(B) India. —This principle is applicable also in India. Section 
90 of the Trusts Act applies only where one co-owner is placed in 
such a relation to another by the act or consent of another, that he 
becomes interested for him and with him in any subject of property 
or business, and being in that position he, acting for himself or as 
representing another, gains an advantage in derogation of another’s 
rights. 1 ' 3 

2. This section, however, does not exclude the application of 
the general principles relating to fraud. Thus, where one co-sharer 
deliberately defaults in payment of his share of the revenue, 1 ' 3 or rent, 4 
“with a view to ousting his co-sharers and appropriating to himself 
their common property”, and purchases the property put up to sale 
for the arrears, he holds the property so purchased, for the benefit 
of all the co-sharers and the latter would be entitled to obtain a 
reconveyance to the extent of their shares on payment of the propor¬ 
tionate expenses together with interest thereon. 5 

Illustration. 

A minor had taken mortgage of a 3as. share of a proportv but his agent < 

made intentional default in payment of the revenue for which the minor was 

responsible as mortgagee, with a view to have the property brought to sale and 
purchased on behalf of the minor. The co-sharers, who knew nothing of the 
default or the sale, brought a suit against the minor for a declaration that the 
auction sale at which the minor had been purchaser, should be set aside on the 
ground of fraud. Held, that not only was there a fiduciary relationship between 

a mortgagor and mortgagee but also between the mortgagee of a certain share 

and the owners of the other shares in the property. Even though there was no¬ 
actual fraud on the part of the minor, the deliberate default with a view to take 
advantage of the result of such default, which was committed by his agents, 
amounted to a breach of trust, and the minor could not retain such advantage. 

“However free from personal blame the minor may have been, he cannot 
profit by his agents’ deliberate default committed in breach of the terms of the 
mortgage. As against his mortgagor, therefore, the mortgagee cannot be allowed 
to hold for himself the advantage gained by the default for which his agents 
were responsible. 

Nor can he be permitted to hold for himself this advantage to the prejudice 
of the co-owners. For this purpose the mortgagor and mortgagee may be identi¬ 
fied ; they together represented the 3as. share and theirs was the obligation ti> 
pay their quota of the revenue. Equally in relation to the co-owners was the 

1-3 Sorabjee v. Dwarkadas, (1932) 36 C.W.N. 947 P.C. : A.I.R. 1932 P.C. 

199. 

4 Satdeo v. Kamal, A.I.R. 1953 Pat. 27. 

6 Deo Nondan v. Janki, (1916) 2i C.W.N. 473 P.C : A.I.R. 1916 P.C. 227. 
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default designed with a view to a subsequent sale and to a purchase on the 
minor’s behalf, and the advantage gained by this scheme must, in like manner, 
be held for the benefit of the co-owners, who are not shown to have been aware 
of the default or sale, or disentitled themselves to this equitable relief”.* 

3. But the other co-sharers would be disentitled to this relief 
where they themselves are in arrears. 6 7 

Mortgagee .—Under this section, a mortgagor is entitled to the 
acquisition made by the mortgagee only on establishing that the 
acquisition was made by the mortgagee ‘availing himself of his position 
as mortgagee’, and on payment to the mortgagee of the cost of his 
acquisition. 8 9 


Illustration. 

A mortgages land to B, who enters into possession. B allows the Government 
revenue to fall into arrear with a view to the land being put up for sale, and 
his becoming himself the purchaser of it. The land is accordingly sold to B. 
Subject to the repayment of the amount due on the mortgage, and of his expenses 
properly incurred as mortgagee, B holds the land for the benefit of A.® 

Section 63 of the Transfer of Property Act deals with only one 
kind of acquisition by a mortgagee, viz., an accession, but it must 
be read subject to sec. 90 of the Trusts Act; that is to say, s. 63 
of the Transfer of Property Act does not entitle the mortgagor to 
recover acquisitions made by the mortgagee for his own benefit, in 
circumstances which do not bring him within s. 90 of the Trusts Act. 

Illustration. 

The mortgagee of a share of a village also became a co-owner by the pur¬ 
chase of a half share in the equity of redemption and the purchase of two fields. 
He purchased the tenancy right in the fields during the continuance of the mort¬ 
gage, as he required them for the purposes of a ginning factory. On redemption, 
the mortgagor claimed the tenancy right, as an accession under s. 63 of the 
T. P. Act. Held, the acquisition was made by the mortgagee for his own benefit, 
and that, accordingly, the mortgagor was not entitled to recover the acquisition 
unless he could show, in terms of s. 90 of the Trusts Act, that the mortgagee 
acquired it by availing himself of his position as mortgagee.* 

As to mortgagee of a leasehold obtaining a renewal of the lease, 
sec p. 124 n., ante. 

VI. Property acquired with tiotice oj existing contract . 

Section 91 says— 

“Where a person acquires property with notice that another person has 
entered into an existing contract affecting that property, of which specific per¬ 
formance could be enforced, the former must hold the property for the benefit of 
the latter to the extent necessary to give effect to the contract.” 

This section adopts ‘The maxim that whenever persons agree 
concerning any particular subject, that in a Court of Equity, as 
against the party himself, and any body claiming under him, 

6 Deonandan v. Jatiki, A.I.R. 1916 P.C. 227. 

7 Anath v. Dwarka, (1939J 43 C.W. N. 529 P.C. 

8 Sorabjec v. Divarkadas, (1932) 36 C.W\N. 947 P.C. 

9 Ill. (c) to s. 90, Trusts Act, see also Deonandan v. Jatiki, A.I.R. 1916 P.C. 
227 P.C., ante . 
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voluntarily or with notice, raises a trust [Legard v. Hodges, (1792) 

1 Ves. 477]. This is an instance of a contract raising a trust [see 
p. 45, ante]. 

VII. Purchase by person contracting to buy property to be held 
on trust. 

Section 92 says— 

“Where a person contracts to buy property to be held on trust for certain 
beneficiaries and buys the property accordingly, he must hold the property for 
their benefit to the extent necessary to give effect to the contract.” 

This section is founded on the doctrine of Performance, which 
has been already noted at p. 36, ante. 

VIII. Advantage secretly gained by one of several compounding 
creditors. 

Section 93 says— 

“Where creditors compound the debts due to them, and one of such cre¬ 
ditors, by a secret arrangement with the debtor, gains an undue advantage over 
his co-creditors, he must hold, for the benefit of such creditors, the advantage so 
gained.” 

This section is somewhat analogous in principle to the preceding 

one. 

IX. Constructive trust in cases not expressly provided for. 

Section 94 says— 

“In any case not coming within the scope of any of the preceding sections, 
where there is no trust, but the person having possession of property has not the 
whole beneficial interest therein, he must hold the property for the benefit of the 
persons having such interest, or the residue thereof (as the case may be), to the 
extent necessary to satisfy their just demands.” 



CHAPTER IX 


BENAMI TRANSACTIONS IN INDIA 

§49. Nature of Benami Transactions. 

1. Purchases in the name of others are known in India as benam 
transactions. The custom of purchasing properties benami in the 
name of third persons is very frequent in India among the Hindus 
and Mahomedans, and has been recognised by the Courts for a long 
time. He who pays the purchase money is the real owner and not 
the person in whose name the purchase is made. The knowledge 
or assent of the person in whose name the transfer is made is 
immaterial. 

2. ‘Benami* literally means ‘without name’, 7.P., a transaction 
-effected by a person without his own name. The person in whose 
name the transaction is effected is called ‘benamidar* . Benami tran¬ 
sactions are not confined solely to purchases but extend also to leases, 
mortgages and gifts,—the object being to conceal the real owner,— 
sometimes to avoid creditors and sometimes merely from habit or super¬ 
stition. The legal characteristic of these transactions is that there 
is no intention to benefit the person in whose name the transaction 
is made. 

“A benami conveyance is not intended to be an operative instrument. 

where a transaction is once made out to be a mere benami it is evident that the 
benamidar absolutely disappears from the title. His name is simply an alias for 
that of the person beneficially interested”. 1 2 3 

§49A. Benami and Resulting Trust. 

1. A benami transaction resembles a resulting trust inasmuch 
as the beneficial ownership under both systems is to be determined 
by the source from which the money came with which the transaction 
was made. 2-3 Further, as between the real owner and the benamidar, 
the latter is in a position of a trustee, inasmuch as lie holds the 
property for the benefit of the real owner and also represents the real 
owner to the world and any proceeding by or against the benamidar 
binds the real owner. 4 

2. But a benamidar is not a trustee in the strict sense of the 
term. He has the ostensible title to the property standing in his 
name, but the property does not vest in him, but is vested in the real 
owner. 4 The real owner, unlike the cestui que trust, has got the 
legal title, and can bring suits to enforce his rights in respect of the 

1 Pctherperumal v. Muniandy, (1908) 35 Cal. 551 (558) P.C. 

2 Gopeekristo v. Gangaprasad , (1854) 6 M.I.A. 53. 

3 Bilas v. Desraj, (1915) 37 All. 557 P.C. 

4 Gur Narayan v. Sheolal, (1918) 23 C.W.N. 521 P.C. 
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property even without reference to the latter. The benamidar has 
some of the liabilities of a trustee but not all the rights. When it is. 
said that the benamidar holds the property as a trustee for the real 
owner, we must not suppose that he holds the office of a trustee an d 
is charged with the administration of a trust. Thus, a benamidar 
incurs no liability if he does not protect the property standing in his 
name. 

3. The Indian law of benami also differs from the English 
doctrine of resulting trusts in that the presumption of ‘Advance¬ 
ment’ (p. 122, ante) lias not been applied in India’ on the ground 
that it is a rule of English positive law, and not founded on natural 
justice. 6 Owing to the wide-spread practice prevailing in India, lor 
owners ot property to make grants and transfeis ot it benami t 
without the slightest intention of vesting in the donee any beneficial 
interest in the property, no exception has ever been engrafted on the 
general law, negativing the presumption ol resulting trust in iavoui 
of the person providing the purchase money. 7 

In Guran v. Ram 8 the Privy Council observed— 

“The general principle of equity, applicable both in England and in India* 
h that in the case of a voluntary conveyance of property by a grantor, without 
any declaration of trust, there is a resulting trust in favour of the grantor unless 
it can be proved that an actual gift was intended. An exception has, however, 
been made in English law, and a gift to a wife is presumed, where money belong¬ 
ing to the husband is deposited at a Bank in tbo namo of a wife, or where a 
deposit is made, in the joint names of both husband and wife. This exception 
has not been admitted in Indian law under the different conditions which attach 
to family life, and where the social relationships are of an essentially different 
character. ” 


Illustration. 

Raghnram purchased Taluk Gheriffy in the name of his minor son Ganga- 
prosnd. Afterwards another son Gopeokristo was born to him. Rnghoram died 
leaving a will whereby he bequeathed all his property to his two sons in equal 
shares. Gopeekristo brought this suit claiming that the taluk really belonged to 
his father and that he was entitled to half of it. Gangaprosad’s contention was- 
that it was an advancement to him, so that the entire property belonged to him. 
Held, that the presumption was that it was a benami purchase. The English 
equitable doctrine of advancement not being founded on natural justice, was not 
applicable to India, because <4 in India there is what would make it particularly 
objectionable, namely, the impropriety or immorality of making an unequal division 
of property among children.” Gangaprasad, therefore, held as trustee for his 
father from whom the purchase money came; so Gopeekristo would he entitled 
to a half.* 

*1. Hence, the deposit by a Hindu of his money in a Bank in 
the joint names of himself and bis wife and on terms that it is pay- 

5 So also in Burma [Khin Aye v. Mating, A.I.R. 1936 Rang. 4471. 

6 Gopeekristo v. Gangaprasad, (1854) 6 M.I.A. 53. 

7 Berwick v. Berwick, (1920) 32 C.L.J. 490 P.C. [1° this case, however, 
the English rule was applied in a transaction between two persons born of British 
parents, in India, on the ground that the Indian usages did not apply in the case 
of such persons]. 

8 Guran v. Bam, (1928) 48 C.L.J. 119 P.C. 
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able to either as survivor does not on his death constitute a gift by 
him to his wife. 9 

It is, however, open to establish by evidence that the husbands 
actually intended to advance to the joint holders, in which case, the 
w T iie would take as the survivor. 10 

a. The rule is not confined to assets in the joint names of the 
deceased and his wife. It is of universal application whatever the 
relationship. Proof of contrary intention necessary to prevent «v 
resulting trust in such cases is upon the person who wants to rely 
on such intention of the person who paid the money. 10 

Illustrations. 

(i) When it is alleged that a purchase by an Indian husband out of his own 
money, but in the name of his wife, was made in pursuance of an ante-nuptia! 
agreement, and that consequently, it is not a benami transaction, the alleged ante¬ 
nuptial agreement must be proved by the clearest and most satisfactory evidence. 11 ' 

On the other hand— 

(it) In a case of joint deposit in a bank in the names of the deceased and* 
different relatives (other than wife or children), an intention of advancement was 
held to have been established by the following circumstances : (a) So long as the 
depositor’s wife was alive, he made the deposits in the names of himself 
and his wife; on the death of his wife, he transferred those investments in the 
names of different relatives jointly with himself, and when some of these relatives 
died, he transferred those investments in the names of other relatives. (b) Some 
of these relatives were destitute widows and some were purdanshin ladies who were 
unable and unfit to deal direct with banks. 10 

6. But though the presumption of advancement does not apply 
in India, very little evidence of intention would be sufficient to turn- 
the scale, particularly when the alleged benamidar is a child of the 
real owner. 12 * 13 


Illustration. 


1. Where certain property was purchased by a Mahomedan father in the 
name of his minor daughter by a favourite wife, and the deed was produced, at 
the time of the daughter’s marriage, for the inspection of her father-in-law, and' 
it was represented to him that the property belonged to the girl, held, there was. 
sufficient evidence of intention on the part of the father to make a gift of the 
property to her daughter. ia - 1# 

2. Where the plaintiff, who was about 45 years old, married the defendant, a 
young girl of the age of 8 as his fourth wife, and about 7 or 8 years after the 
marriage, purchased certain documents in the defendant’s name and it appeared 
that it was his intention to exclude his senior wife and her sons from participa¬ 
tion in the property and to make a provision for the defendant, held, it was a 
case of gift to the defendant for her provision. 14 - ia 


9 Guran v. Ram, (1928) 32 C.W.N. 817 P.C. 

10 Shambhu v. Pushkar, (1944) 49 C.W.N. 27 P.C. : A.I.R. 1945 P.C. 10. 

11 Sura Lakshmiah v. Kothandarama, (1925) 42 C.L.J. 8 P.C. 

12-13 Sadiq v. Fakr Jahan, (1931) 36 C.W.N. 137 (146) P.C. 

14 Thulasi v. Offcial Receiver, A.I.R. 1934 Mad. 671. 

15 See also Ismail v. Hafiz Boo, (1906) 33 Cal. 773 P.C. 
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§49B. Gifts in favour of near relations. 

1. But though presumption of advancement is not applicable in 
India there is no resulting trust in the case of gifts in favour of a 
near relation like the wife, for in such cases, it can be inferred from 
the relationship that the gift was intended for the wife’s benefit 
see s. 81, Trusts Act, at p. 129, ante). Hence there would in such 
cases be no resulting trust in favour of the husband and the wife 
would take the property beneficially. This is made clear by ill. (d) 
to s. 81 which says— 

“A makes a gift of certain land to his wife B. She takes the beneficial 

interest in the land free from any trust in favour of A.” 

2. In Mahomedan law, a gift is completed by delivery of 

possession, but as between a husband and wife, strict delivery of 

possession is not possible and other acts showing the intention of 
the donor suffice. Thus, where mutation of the wife’s name in the 
public records is proved, the subsequent acts of the husband with 
reference to the property are presumed to be done by the husband on 
his wife’s behalf and not of his o\vn, lb Keen mutation is not 
necessary, if the deed of gift declares that the husband delivered 
possession to the wife, the deed is handed over to her and retained 
•by her. 17 

§49C. Burden of proof. 

1. The burden of proof is no doubt upon the person who claims 
contrary to the tenor of a deed and alleges that the apparent is not 
the real state of things. 18 But as benami transactions are very familiar 
in Indian practice, even a slight quantity of evidence to show that 
it was a sham transaction may suffice for the purpose. 19 Still, the 
person who impugns its apparent character must show something 
definite to establish that it was a sham transaction. flic decision 
of the Court should rest not upon suspicion 2 0 but upon legal grounds 
•established by legal testimony 1 and beyond reasonable doubt. 2 The 
Court must look to the substance of the transaction as evidenced by 
the deeds of the parties, not permitting the real question to be 
obscured by form of expression used or by recitals of obviously 
untrue statements.’’ 

2. But direct evidence to prove a transaction to be benami 
cannot be expected since the whole object of such a transaction is to 
suppress evidence of the real facts. It can be proved only by 

1G Mfl Mi v. Kallandar, (1927) 31 C.W.N. G25 P.C. 

17 Sadiq v. Fakhr Julian, (1932) 3G C.W.N. 137 P.C. 

18 Matilal v. Kundan , (1917) 21 C.W.N. 929 P.C. 

19 Mahabub v. Bharat , (1918) 23 C.W.N. 321 P.C. 

20 Minakumari v. Bijov , (1916) 21 C.W.N. 585 P.C. 

1 Maniklal v. Bijoy, (1920) 25 C.W.N. 469 P.C. 

2 Po Kin v. Po Shein, (1926) 31 C.W.N. 252 P.C. 

3 HanoomatipersauJ v. Babooee, (1866) 6 M.I.A. 393. 
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circumstantial evidence, and several eircumstnces have been laid' 
down by judicial decisions to be the principal tests for determining 
the real nature of such a transaction. 

§49D. Tests of a Benami Transaction. 

I. Source of consideration. —The most important test for deter¬ 
mining* a benami transaction is the source 4 from which the considera¬ 
tion came. 5 But this is not the only criterion. 6 

Where from the lapse of time, direct evidence of a conclusive 
or reliable character is not forthcoming as to the payment of consi¬ 
deration or the evidence on neither side is conclusive, the case must 
be dealt with on reasonable probabilities and legal inferences arising 
from proved or admitted facts, having regard to the surrounding* 
circumstances, the position of the parties, their relations to one 
another, the motives which could govern their actions and subsequent 
conduct, including their dealings with or enjoyment of the disputed’ 
property. 7 These latter considerations are all the more important, 
when there is no question of the source of consideration money, 
e.g., where a deed of gift is impeached as benami and colourable. 8 9 

II. Position of the parties .—The position of the parties and their 
relation to each other are to be taken into consideration in applying 
the tests that would govern the case. Thus, where the conveyance 
stands in the name of the wife, the fact of possession of the property 
and of the title deeds would afford no criterion on the question of 
benami. The fact that the rent receipts were issued in the name of 
the wife or that she figured as plaintiff in rent suits against the tenants 
or that her name was entered in the record-of-rights would not also 
be of much importance, for these circumstances would be in accor¬ 
dance with benami usage by which the apparent state of things 
w T ould ordinarily be kept up. The material points for consideration 
would be as to who paid the price, and the conduct of the parties. 0 
Similarly, the mutation of the name of the son in the landlord’s 
registers or the granting of receipts in his name and acts of this 
nature, are not inconsistent with the transaction being a benami one. 10 

III. Motive. —Motive is one of the circumstances usually to be 
taken into consideration. 

But benami transactions are so frequently entered into without 
any apparent motive that where other circumstances clearly point to 
the benami character of a particular transaction, the mere fact that 

4 This is the principle underlying s. 82 of the Trusts Act which has already 
been reproduced at p. 129, ante. 

5 Nrityamani v. Lakhan, (1916) 20 C.W.N. 522 P.C. 

6 Ramnarain v. Hadi, (1898) 2G Cal. 227 P.C. 

7 Dalip v. Nawal, (1908) 30 All. 258 P.C. 

8 Moninohan v. Ramdei, (1931) 35 C.W.N. 925 P.C, 

9 Joychand v. Dolegobitida, (1943) 48 C.W.N. 454 (457). 

10 Sahdeo v. Usman f A.I.R. 1939 Pat. 462. 
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there is no apparent motive for the property being purchased in another 
person’s name may not be sufficient to out-weigh the cumulative effect 
of the other circumstances. 11 

I t n considering the question of motive, it should be determined 
whether it was to the advantage of the donor or grantor if the tran¬ 
saction was a real one or if it was fictitious. 1 - Where the motive 
alleged for a benami transaction itself suggests that the purpose in 
view could be served only by a genuine transfer and not by a mere 
benami transaction, the more reasonable inference is that the transfer 
was intended to be operative as a transfer of the beneficial interest. 1 ' 2 

Illustration. 

A mortgage was alleged to have been executed as a benami transaction, to 
avoid creditors. But the mortgage was for a considerably less sum than the value 
of the property and would not thus afford any present protection against the 
creditors. It is only a remote speculation to say that by accumulation of interest 
at a penal rate, the deed might in time be a protection. On the other hand, if 
regarded as a genuine transaction, it appeared that the advantages to the mort¬ 
gagor were obvious. “He secured a diminution of the rate of interest which he 
had to pay, he obtained the benefit of one consolidated liability in place of u 
-number, and he secured a friendly creditor.’’ 

Held, it was a genuine mortgage. 13 

IV. Possession and enjoyment of profits .—It has been already 
pointed out, in cases of allegation of gift, the question of payment 
of the price of the properly, obviously, is not of much importance. 
In such cases, actual possession is the most important criterion. 12 ’ 13-14 
In the case of Mahomedans, however, the peculiarity of their law of 
gift should be kept in view. 

Illustration. 

Plaintiff purchased the property in the name of his agent and steward who 

had rendered valuable services to the plaintiff and his father for a long time. 

Defendant contended that the plaintiff’s purchase in the defendant’s name was 

intended to be a gift in return for the defendant's services. It was found that 

the defendant had been in possession on receipt of the rents for about 10 years 
without any demand from the plaintiff for accounts. Held , the payment of the 
purchase money was consistent with the defendant’s case of gift. In such a case 
a much more important fact is the actual possession of the property. It was, in 
the present case, a gift and not benami purchase. 13 

Hence, receipt of rents, 13 ’ 14 registration of name in revenue 
•records 16 are relevant evidence to prove the real nature of the 
transaction. 

V. Custody of title deeds. —Custody of the title-deeds, unex¬ 
plained by any other circumstances, e.g., relationship between the 
parties, supports the title of the person in whose name the property 
stands. 17 

11 Zinda Ram v. Ramrup, A.I.R, 1935 Pat. 231. 

12 Dalip v. Nawal, . (1908) 30 All. 258 P.C. 

13-14 Imambandi v. Kamleswari , (1886) 14 Cal. 109 P.C. 

15 Ramnarain v. Hadi, (1898) 26 Cal. 425 P.C 

16 Thakro v. Ganga. 10 All. 197 P.C. 

17 Suleiman v. Mehndi, 25 Cal. 373 P.C. 
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VI. Subsequent conduct .—Apart from possession, subsequent 
conduct of the parties in other matters may throw much light as 
to the real nature of the transaction. Thus, where a mortgage, 
alleged to be benami, was subsequently acknowledged, in collateral 
transactions, to be a genuine transaction by the mortgagor’s heirs, 
though with the statement that it had been satisfied, held, that it 
was a circumstance, along with others, to determine that the mort¬ 
gage was a real one. 18 

§49E. Limitations to the doctrine of Benami. 

* Though there is no law directly prohibiting a benami transac¬ 
tion,—in the following cases, the law refuses to help the real owner 
on other grounds— 

(i) Where it is contrary to the provisions of any statute ; 

(ii) Where it is against public policy ; 

(Hi) In order to protect an innocent transferee for value 
without notice from the benamidar; 

(iv) Where the object of the benami transaction was to defraud 
the creditors of the real owner, and that object has been accomplished. 

I. Statutory provisions against benami purchase. —Though 
there is no law which makes a benami transaction an offence in any 
case, there are some enactments which refuse to enforce the rights of 
the real owner by action, e.g., s. 6G of the C. P. Code, s. 36 of the 
Bengal Land Revenue Sales Act (XI of 1859). 

Thus, s. 66 of the Civil Procedure Code says— 

“(1) No suit shall be maintained against any person claiming title under a 
purchase certified by the Court in such manner as may be prescribed on the ground 
that the purchase was made on behalf of the plaintiff or on behalf of some one 
through whom the plaintiff claims. 

(2) Nothing in this section shall bar a suit to obtain a declaration that 
the name of any purchaser certified as aforesaid was inserted in the certificate 
fraudulently or without the consent of the real purchaser, or interfere with the 
right of a third person to proceed against that property, though ostensibly sold to 
the certified purchaser, on the ground that it is liable to satisfy a claim of such 
third person against the real owner.'* 

The object of this provision is to discourage benami purchases 
at Court-sales. It says that if A purchases property in B’s name at 
a Court-sale, and a certificate of sale is issued to B, B will be 
conclusively deemed to be the real purchaser as against A, and no 
suit by A will lie against B to establish A 's title to the property or to 
recover possession from B, unless A can prove that B’s name was 
inserted in the certificate fraudulently or without his consent . 

In other words, if subsequently, the secret arrangement between 
the real purchaser and benamidar fails and the benamidar (i.e., the 
certificated purchaser) turns hostile, the real purchaser will not 
obtain the help of the Court in recovering the property. But this 


18 Dalip v. Naval, (1908) 30 All. 253 P.C. 
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section must be strictly construed, and the following suits are not 
barred by the section : 

(a) It bars a suit by the real purchaser against the certified 
purchaser in possession. But if the undisclosed purchaser is himself 
in possession, the certified purchaser is not barred to bring- a suit 
against the person in possession for a declaration that the certified 
purchaser has purchased the property with his own money and that 
he is the real owner. 

(b) Again, in the above suit by the certified purchaser, the 
undisclosed purchaser is not barred from raising a defence that he 
and not the certified purchaser is the real owner, for the section only 
bars a suit by the undisclosed purchaser against the certified 
purchaser. 19 

(c) For the same reason, a suit by a stranger that the certified 
purchaser is only a benamidar, is not barred. 

(d) The section does not affect the Hindu law of joint family 
acquisitions in the name of one member for the benefit of the entire 
family, 20 even where such purchase takes place at a Court-sale. 
The reason is that— 

‘Members of a joint Hindu family are, by operation of law and not by 
virtue of any private agreement or understanding, entitled to treat as part of 
their common property an acquisition howsoever made by a member of a family 
in his sole name, if made by the use of family funds.” 20 

(e) It does not prevent the real owner from suing the certified 
purchaser on the ground of a title independent of the auction-purchase , 
e.g. t adverse possession since the auction-purchase. 1 On the same 
principle, it does not bar the real purchaser to bring a suit 
against the certified purchaser for specific performance of an agree¬ 
ment to convey the property to him, entered into subsequent to the 
auction-purchase. 2 

II. When against public policy- —Where a purchase would 
have been illegal, being opposed to public policy, if it were made by 
the real owner in his own name, he cannot recover the property 
from his benamidar. 3 

III. Bona fide purchaser for value without notice.— 

Benami transactions are not very safe things. For, the real owner 
cannot enforce his title against innocent purchasers who may purchase 
the property from the benamidar in the belie! that he is the real owner. 
As the Privy Council observed in Ramcoomar v. Macqueen 4, — 

“It is a principle of natural equity, which must be universally applicable, 

that where one man allows another to hold himself out as the owner of an estate, 

and a third person purchases it for value from the apparent owner in the belief 

19 Lukhec v. Kalipada, (1875) 23 W.R. 358 P.C. 

20 Bodh Singh v. Gunesh, (1874) 12 B.L.R. 317. 

1. Bishttn v. Kesho. A.I.R. 1940 P.C. 202. 

2 Ramathai v. Peria, 43 Mad. 643. 

3 Sheonarain v. Maiaprosad , (1905) 27 All. 73. 

4 Ramcoomar v. Macqueen, (1870) 18 W.R. 166 (P.C.). 
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that he is the real owner, the man who so allows the other to hold himself out 
shall not be permitted to recover upon his secret title unless he can overthrow 
that of the purchaser by showing that such purchaser had either actual or cons¬ 
tructive notice of the real title, or that there existed circumstances which ought to 
have put him upon an inquiry which, if prosecuted, would have led to a discovery 
of i t" 


Illustration . 

Banoo Bibi, the mistress of one M had purchased a perpetual leasehold, and 
afterwards sold it to the appellant Ramcoomar. Long after the death of Banoo, 
the heirs of M.—Macqueen and his wife, claimed the property on the ground that 
the purchase of the leasehold, although in the name of Banoo, was really a 
benami purchase by M. The contention of the appellants was that they had pur¬ 
chased the estate from Banoo for value and without notice and so they were 

entitled to it, notwithstanding the resulting trust, if any, in favour of M. Held , 
that the purchaser was entitled to hold the property. 5 

The above principle has been codified in s. 41 of the Transter of 
Property Act which says— 

“Where, with the consent, express or implied, of the persons interested in 
immovable property, a person is the ostensible owner of such property and trans¬ 
fers the same for consideration, the transfer shall not be voidable on the ground 
that the transferor was not authorized to make it; provided that the transferee, 

after taking reasonable care to ascertain that the transferor had power to make 

the transfer, has acted in good faith.” 

A benamidar is an ostensible owner under this section and the 
real owner cannot recover from a transferee [by sale, mortgage or 
any other mode of ‘transfer’ for value under the T. P. Act] from 
the benamidar unless he shows that the purchaser had (i) actual or 
(ii) constructive notice of the real title. 6 

The section is not limited to the first purchaser from the ostensible 
owner, but it extends to subsequent purchasers; and even if one of 
such purchasers has some sort of constructive notice, the last pur¬ 
chaser cannot be dislodged from his position as a bona fide purchaser 
for value without notice, without proof of circumstances bringing 
such notice home to him. 7 

IV. Fraud upon creditor*, —When a benami conveyance has 
been made for the express purpose of defrauding creditors, the real 
owner is not allowed to recover the property from the benamidar, 
if the fraud has been actually effected. 8 But if the fraud has not 
been carried into effect the real owner is entitled to get back the 
property from the benamidar on the declaration that the deed of 
conveyance executed by him is benami. 9 

The above principle has got statutory recognition in s. 84 of the 
Indian Trusts Act already referred to at p. 130, ante. 

5 Ramkoomar v. Macqueen, (1870) 18 W.R. 166 (P.C.). 

6 Annoda v. Nilphamari, (1932) 26 C.W.N. 436. 

7 Gholam v. Jogendta, (1926) 31 C.W.N. 205 (209). 

8 Jadunath v. Ruplal, (1906) 33 Cal. 967. 

9 Petherpermal v. Muniandy, (1908) 35 Cal. 551 P.C. 


10 
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It should be noted in this connection that the scope of s. 53(/) 
of the Transfer of Property Act, though it relates to the avoidance 
of transfers in fraud of creditors, is different;—“the difference is 
distinct though it is often blurred’’. 10 That section deals with 
transfers which are otherwise valid and effective and are binding 
between the parties thereto but are voidable only at the instance of 
'creditors if their right against the transferor have been delayed or 
defeated by such transfer. 11 A deed which is fictitious and colour¬ 
able, i.e., a mere benami transfer, not intended to be operative 
between the parties, is not a ‘transfer’ at all, and does not come within 
the scope of s. 53 at all. Such transactions are governed by the 
principles discussed above, and even the transferor is entitled to get 
the property from the benamidar , subject to the foregoing conditions. 


10 Afina Kumari v. Bijoy , (1916) 44 Cal. 662 P.C. 

11 Zafrul v. Fariduddin, (1945) 49 C.W.N. 115 P.C. 



CHAPTER X 


TRUSTEES 

(I) 

APPOINTMENT AND REMOVAL 

§50. Appointment of trustees—“A trust never fails for want pf 
a trustee.” 

(A) England. 

The original trustees are ordinarily appointed by the settlor 
himself by the trust instrument. But there may be cases, where 
a trust exists but there is no trustee to execute it, e.g., when no 
trustee has been appointed by the settlor though he has shown an 
intention to create a trust, or all the trustees have died or disclaimed, 
or are incapable to act. 

In such cases, the principle applied by a Court of Equity is that 
once a trust exists, “ Equity never wants a trustee**. Equity will 
follow the legal estate and declare the person in whom it is vested 
to be a trustee, and in no case will the lapse of the legal estate be 
allowed to affect the beneficial interest. Thus, (i) If a testator 
shows an intention to create a trust, but does not appoint a trustee, 
his personal representative is deemed a trustee, (u) Similarly, if 
a sole trustee appointed by the settlor disclaims the trust, the pro¬ 
perty reverts to the settlor, or if he is dead, to his personal repre-* 
sentative, who must hold upon the trusts specified, (iii) Again, 
when a sole or surviving trustee dies, the legal estate vests in his 
petsonal representatives, still subject to the trust; and they may 
execute the trust until new trustees are appointed, provided the trust 
instrument contains no contrary direction. [See also § 53, post]. 

(B) India. 

S. 59 of the Indian Trusts Act is based on the same principle: 

“Where no trustees are appointed, or all the trustees die, disclaim, or are 
discharged, or where, for any other reason, the execution of a trust by the trustee 
is or becomes impracticable, the beneficiary may institute a suit for the execution 
of the trust and the trust shall, so far as may be possible, be executed by the 
Court until the appointment of a trustee or a new trustee.” 

§51- Disclaimer of trust. 

1. No person is bound to accept a trust, and provided he has 
not done anything from which acceptance of the trust may be inferr¬ 
ed, he may disclaim, but the disclaimer must extend to the whole 
of the trust. Once he assumes any of the rights conferred on the 
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trustee, he assumes all the duties of the trust also. Thus, taking* of 
probate by an executor-trustee is an acceptance of the entire trust. 
At any rate, unless a trustee disclaims by deed, or word of mouth, 
or by conduct, his assent may easily be presumed. The disclaimer 
must be made within a reasonable period from the date of knowledge 
that he has been appointed trustee. 

2. S. 10 of the Indian Trusts Act, codifies the above principles— 

“A trust is accepted by any words or acts of the trustee indicating with 
reasonable certainty such acceptance. 

Instead of accepting a trust, the intended trustee may, within a reasonable 
period, disclaim it, and such disclaimer shall prevent the trust property from 
vesting in him. 

A disclaimer by one of two or more co-trustees vests the trust property irr 
the other or others, and makes him or them sole trustee or trustees from, the 
date of the creation of the trust.” 

3. Disclaimer should be distinguished from renunciation sub¬ 
sequent to acceptance. S. 46 of the Indian Trusts Act says— 

“A trustee who has accepted the trust cannot afterwards renounce it except 
(a) with the permission of a principal Civil Court of original jurisdiction, or ( b ) 
if the beneficiary is competent to contract, with his consent, or (c) by virtue of 
special power in the instrument of trust.” 

§52. How a Trustee ceases to be a Trustee. 

(A) England . 

1. Once a trustee has accepted a trust, he can lawfully cease 

to be a trustee only in one of the following ways : 

(1) By death. (2) By duly winding up the trust by conveying 

the trust property to the beneficiaries who have become lawfully 
entitled to receive it and to give him a valid receipt for it. (3) By 
consent of all the beneficiaries being sui juris and competent to con¬ 
tract. Not only so,—if the beneficiaries being of full age and under 
no disability, direct the trustee to do something with the property 
thereby putting an end to the trust, the trustee is bound to obey 
such direction, even if that act may constitute a breach of trust. 
(4) By virtue of a power given in the trust instrument to resign his 
office. (5) By retirement of a new trustee under provisions of the 
statute. (6) By order of discharge by the Court. (7) By removal 
against his will by the Court under provisions in the trust instrument, 
or under statutory powers. 

2. Apart from these the Court has an inherent power to remove 
trustees and to appoint new ones in their place whenever, in 
the opinion of the Court, the interests of the beneficiaries require it. 
Thus, the Court will remove a trustee who has shown himself to be 
an unfit person for the office, e.g., when he becomes bankrupt or 
commits a breach of trust—on proceedings being taken against him 
by the beneficiaries. In Letterstedt v. Broers , l Lord Blackburn 
observed— 

1 Letterstedt v. Broers, (1884) 9 A.C. 871 (386), quoted in Bilasrai v. Shiv¬ 
er ay an, (1943) 48 C.W.N. 448 P.C. 
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“The jurisdiction of the Court to remove trustees is merely ancillary fo its 

principal duty, to see that the trusts are properly executed.in exercising 

so delicate a jurisdiction as that of removing trustees, their Lordships do not 
venture to lay down any general rule beyond the very broad principle—that their 
main guide must be the welfare of the beneficiaries”.* 

3. These modes of vacating the office of the trustee are distin¬ 
guished by Maitland from another mode which is 'unlawful*, viz., the 
wrongful alienation of the trust property to a third person by the 
trustee in breach of trust. 

(B) India. 

Under ss. 70-72 of the Indian Trusts Act, the office of a trustee 
may be vacated in one of the following ways: (/) By death or (2) by 
•discharge. Discharge takes place— 

(a) by the extinction of the trust,— (i) when its purpose is 
completely fulfilled, or («) when the fulfilment of its purpose becomes 
unlawful, or (iii) when the fulfilment of its purpose becomes impossible, 
•or (iv) when the trust, being revocable, is expressly revoked; or 

(b) by the completion of the trustee’s duties under the trust ; or 

(c) by such means as may be prescribed by the instrument of 
trust; or 

(d) by consent of himself or if there are more beneficiaries 
than one, all the beneficiaries being competent to contract; or 

(e) by the Court to which a petition for discharge is presented 
under this Act. 

2 The same principles have been applied in INDIA : 

(i) In Pearymohan v. Manohar, [ (1921) 26 C.W.N. 133 (P.C.) ] the Privy 
Council observed that it is a sufficient ground for removal of a trustee that he 
has in the exercise of his duties put himself in a position that his duty and interest 
conflict. In this case a Shebait was removed from office on the ground that he 
had purchased the debottar property benarni and without disclosing that he was 
the real purchaser. 

(ti) Similarly, in Hussain v. Nur Hussain, (1928) 32 C.W.N. 769 P.C., 
Sajjadanashin or trustee of a Wakf was removed ' ,r t the ground that she not 
•only set up her own title to the trust property, in defiance of the trust, but also 
alienated portions thereof upon such assertion. [Sec, in this connection, s. 14, 
Religious Endowments Act, 1863]. 

(Hi) In Mahomedally v. Akberally, (1934) 38 C.W.N. 452 P.C., where a 
founder dedicated certain buildings for public charitable purposes, viz., to be used 
as a sanatorium and also as a rest-house for pilgrims and poor people, but after 
the death of the founder, the mutwallis became insolvent and were excommuni¬ 
cated, and were found occupying portions of the buildings with their own families 
and did not keep accounts, held , the removal of the mutwallis was justified. 

(iv) In Satish v. Dharani [ (1940) 1 Cal. 266 P.C.], a mohunt was removed 
on grounds of immorality, a continous course ,of mi&app^opriatjon and breach 
of trust and the assertion of persistent unfounded claim to the trust properties 
as his personal properties. The true rule for removal of the heads of public 
endowments is that “if it be found by the Court that the functionary, in the 
•exercise of his duties, has put himself in a position in which the Court thinks 
that the obligations of his office in connection with the endowment can no longer 
be faithfully discharged without danger to the endowment, that is a sufficient 
ground for his removal from his office.” 
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S. 78 lays down how a trust may be revoked : 

(/) A trust created by a will may be revoked at the pleasure of 
the testator. 

(2) A trust otherwise created can be revoked only— 

(a) where all the beneficiaries are competent to contract—by 
their consent; (b) where the trust has been declared by a non-testa- 
mentary instrument or by word of mouth—in exercise of a power of 
revocation expressly reserved to the author of the trust; or (c) where 
the trust is for the payment of the debts of the author of the trust, 
and has not been communicated to the creditors—at the pleasure of 
the author of the trust. 

§53- Appointment of a new trustee. 

When the office of the trustee is vacated, a x new trustee may be 
appointed. 

Under the Indian Trusts Act (s«. 73-74), the principal Civil 
Court of original jurisdiction may appoint a new trustee, on the 
petition of the beneficiary, (i) in case— (a) any person appointed a 
trustee disclaims, or (b) any trustee, original or substituted dies, or 

(c) is for a continuous period of f> months absent from India, 
or (d) leaves India for the purpose of residing abroad, or 
(e) is declared an insolvent, or (/) desires to be discharged from the 
trust, or (g) refuses or becomes in the opinion of the Court unfit or 
personally incapable to act in the trust, or ( h ) accepts an inconsistent 
trust; 

and (ii) it is found impracticable to appoint a new trustee by 
the author of the trust or his legal representative or any person 
nominated by the instrument of trust. 

In appointing new trustees, the Court shall have regard (a) to 
the wishes of the author of the trust as expressed in or to be inferred 
from, the instrument of trust, (f>) to the wishes of the person (if any) 
empowered to appoint new trustees, (c) to the question whether the 
appointment will promote or impede the execution of the trust, and! 

( d) where there arc more beneficiaries than one, to the interest of 
all beneficiaries. 


(II) 

RIGHTS AND DISABILITIES OF TRUSTEE 

§54. The Rights and Disabilities of a Trustee. 

A. Rights . 

1. In the eye of law the trustee is the owner of the trust estate* 
Consequently, as we have seen, he can give a valid title to a bona 
fide purchaser from him without notice, even though the alienation 
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itself may be an act of breach of trust on the part of the trustee. 
But apart from this extraordinary right conferred by law, a trustee 
has got only those rights which are conferred by the trust instrument 
or recognised by equity,—to be exercised by him for <he benefit of 
the cestui que trust on whose behalf he holds the trust estate. 

2. The Indian Trusts Act specifies the following rights of 
trustees :— 

(i) Right to title-deed .—A trustee is entitled to have in his 
possession the instrument of trust and all the documents of title (if 
any) relating solely to the trust-property [g. 31]- 

(u) Right to reimbursement of expenses. —Every trustee may 
reimburse himself, or pay or discharge out of the trust-property, all 
expenses properly incurred in or about the execution of the trust, or 
the realization, preservation or benefit of trust-property, or the protec¬ 
tion or support of the beneficiary [g. 32]- [See below under (£)]• 

(m) Right to indemnity from gainer by breach of trust. —A 
person other than a trustee who has gained an advantage from a 
breach of trust must indemnify the trustee to the extent ol the amount 
actually received by such person under the breach ; and where he is 
a beneficiary the trustee has a charge on his interest for such amount. 

Nothing in this section shall be deemed to entitle a trustee to be 
indemnified who has, in committing the breach of trust, been guilty 
of fraud [«. 33]. 

(iv) Right to apply to Court for opinion in management of 
trust property, by petition to a principal Civil Court ol original 
jurisdiction [g, 34]. 

(<a) Right to settlement of accounts. —When the duties of a 
trustee, as such, are completed, he is entitled to have the accounts 
of his administration of the trust-property examined and settled; 
and, where nothing is due to the beneficiary under the trust, to an 
acknowledgment in writing to that effect [s. 35]. 

B. Disabilities. 

The position of a trustee being of personal confidence par 
excellence , equity has laid down general rules subject to which only 
he can exercise his rights, c.g. t (1) A trustee cannot delegate his 
office; (2) A trustee cannot profit by the trust. The disabilities 
following from these two rules are sometimes called ‘negative’ duties 
(as distinguished from the ‘positive’ duties enumerated in § 55). 
Another rule to be noted in this connection is that “in the case of 
private trusts, a majority of trustees have no power to bind a 
minority” and they must all act together. 

(i) A Trustee cannot delegate his office (Delegatus non potest 
delegare). 
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(A) England . 

1. The office of the trustee being one of personal confidence he 
cannot, as a rule, delegate the performance of his duties to others, 
unless the tr&st instrument specifically authorises delegation for any 
purpose. And if he shifts his duties on to a stranger or even to 
a co-trustee, he remains liable for any consequential loss to the trust 
estate. It is a breach of trust for which the trustee becomes liable; 
the act done by the delegate becomes void [ Alexander v. Alexander, 
2 Ves. 643], and the agent who is thus a party to a breach of trust 
also becomes liable, as a constructive trustee, to the cestui que trust 
[Mara v. Browne, (1896) 1 Ch. 199 (C.A.)]. 

2. But since a trustee cannot possibly do everything for him¬ 
self in the administration of the trust, a limited power of delegation 
must necessarily be admitted, e.g., the obtaining of professional 
assistance in the execution of the trust business. In other words, 
though the trustee cannot delegate the exercise of his discretion 
under the trust, he may carry out the ministerial functions through an 
agent or proxy. But even such partial delegation may be justified 
only if there is ‘moral or legal necessity* for such action. In other 
words, he can delegate his duties in those cases where a man of 
ordinary prudence managing his own affairs would do so in the 
4 ordinary course of business'. [Ex parte Belchier, Amb. 219] Thus, 
it was held in Speight v. Gaunt 3 [(1883) 9 A.C. 1] that a trustee 
may obtain professional help in the ordinary course of business 
‘provided he runs no needless risk in doing so.’ It is to be noted, 
however, that this right does not protect a trustee if he delegates to 
an agent not reasonably fitted by character or calling to perform 
it. He must act as a man of ordinary prudence in the selection of an 
agent and must not allow the delegation to continue longer than is 
necessary. 

The rule was summarised in these words by Kekewich, J., in 
Re Weall [(1889) 42 Ch. D. 674].— 

“A trustee is bound to exercise discretion in the selection of agents, but 
so long as he selected persons properly qualified he cannot be made responsible 
for their intelligence or their honesty. He does not in any sense guarantee the 
performance of their duties. It does not, however, follow that he can entrust his 

3 Speight v. Gaunt .—A trustee employed a broker of good standing to 
purchase corporation bonds as an investment of the trust funds, the same being 
a proper investment. The stockbroker misappropriated the purchase money and 
became insolvent. Held, that the trustee was not bound to make good the loss 
of the trust fund. For, if a man has to purchase stock he must almost of neces¬ 
sity employ a stockbroker and pay the price to him.,—a trustee in doing this was 
thus following the ordinary course of business, and running no needless risk. 
Bowen, L. J., observed,—*‘A trustee cannot delegate his trust. If confidence has 
been reposed in him by a dead man he cannot throw upon the shoulder of some¬ 
body else that which has been placed on his own shoulders. On the other hand, 
in the administration of a trust a trustee cannot do everything for himself, he 
must to a certain extent make use of the arms, legs, eyes, and hands of other 
persons and the limit within which he is confined is, that a trustee may follow 
the ordinary course of business provided that he runs no needless risk in doing 
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.agents with any duties which they are willing to undertake, or pay them any 
remuneration which they see fit to demand. The trustee must consider these 
matters for himself, and the court would be disposed to support any conclusion 
at which he arrives, however erroneous, provided it is the outcome of such con¬ 
sideration as might reasonably be expected to be given to a like matter by a man 
of ordinary prudence, guided by such rules and arguments as generally f,uide such 
a man in his own affairs.’* 

(B) India . 

The law in India is similar. 

Thus, S. 47 of the INDIAN TRUSTS ACT provides— 

“A trustee cannot delegate his office or any of his duties either to a co- 
trustee or to a stranger, unless (a) the instrument of trust so provides, or (b) the 
delegation is in the regular course of business, or (c) the delegation is necessay, 
■or (d) the beneficiary, being competent to contract, consents to the delegation. 

Explanation. —The appointment of an attorney or proxy to do an act 
merely ministerial, and involving no independent discretion is not a delegation 
within the meaning of this section.” 

Thus, a lease executed by a person under a power of attorney 
from a trustee, the latter not knowing anything of the lease until 
after it was executed, is void. 4 5 

(») Co-trustees must act jointly. 

(A) England. 

1. This is a corollary of the principle forbidding delegation of 
the trustee’s office. Since trustees cannot delegate their duties, they 
cannot appoint one of themselves to act in the execution of the trust. 
The principle is that the settlor has trusted all the trustees where 
there are more than one; it is therefore the duty of every one of them 
to exercise his individual judgment and discretion in respect of all 
matters concerning the trust. In other words, when the administra¬ 
tion of a trust is vested in co-trustees, they all form one collective 
trustee, and must act jointly. 

“It is not uncommon to hear one of several trustees spoken of as the 
* acting’ trustee, but the Court knows no such distinction ; all who accept the office 
are in the eyes of the law acting trustees.If any one refuses or be incap¬ 

able to join, it is not competent for the others to proceed without him, but the 
administration of the trust must in that case devolve upon the Court. However, 
the act of one trustee done with the sanction and approval of a co-trustee may 
be regarded as the act of both. But such sanction or approval must be strictly 
proved”.* 

2. For the same reason, as Maitland observes, “In the case 
of private trusts our law and our equity does not recognise any power 
in the majority of a body of trustees to bind a minority.” In the 
case of a private trust, as distinguished from a public or charitable 
trust, where there are several trustees and all have accepted'office 
and are exercising the office, their powers, interest and authority are 
equal and undivided, they cannot act separately, but must act as a 
unit, except where authority to act is given to a majority of the 

4 Bonnerjee v. Sitanath, (1921) 49 Cal. 325 P.C. 

5 Luke v. S. Kensington Hotel Co., (1879) 11 Ch.D. 121 (C.A.); Lew in, 
14th Ed., 196. 
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trustees by the instrument creating the trust. The office, in such a 
case, is a joint one and they have only a joint interest, power and 
authority, and must all join in conveyances and receipts. Thus, in 
a trust for sale, all the trustees must join in the conveyance—a 
majority of them cannot pass the estate that is vested in them all. 
A trustee cannot shelter himself by saying that he was outvoted r 
if there is a breach of trust, no one will be able to say that he was 
bound by a resolution of the majority. 

3. The trust property should be under the control of all trustees. 
Any trustee who unnecessarily allows a co-trustee to obtain sole con¬ 
trol of the property, is liable for the co-trustee’s misapplication of it. 
Similarly, moneys should be deposited in the names of all the trustees 
so that any one of them is unable to withdraw the amount without 
knowledge of the others. 

4. All trustees must join in the receipt of money, the object 
being to guard against any of them from misappropriating the same. 
In paying money to trustees, therefore, one must be careful to obtain 
a joint receipt of all. For these reasons, Maitland observes, ‘The 
case of co-trustees is different from the case of co-executors.” Each 
co-executor, taken singly, has a very large power of administering 
the personal estate of his testator, collecting debts, giving valid 
receipts, selling and assigning portions of the estate. But unless the 
settlor has so prqvidcd, one of several co-trustees has no such powers. 

5. From the rule that each co-executor has the power to give a 

valid discharge, while a co-trustee has not, another point of difference 
follows : Since all the trustees must join in the receipt, it often 
happens that, while one of them has received money, the others have 
formally joined in the receipt for the sake of conformity . The question 
then arises, how far would these non-receiving trustees be liable for 
the misappropriation or misapplication of the money by the recipient 
co-trustee. The general rule is that it being necessary for all to join 
in the receipt, there is no presumption of receipt from the mere fact 
of joining in the receipt and those who have so joined for the sake of 
conformity only will not be liable for breach of trust by the recipient 
trustee; the co-trustees will be liable only if they allow the money 
to remain in the hands of the recipient trustee alone, longer than the 
cireumstnces reasonably require [Toumley v. Sherborne , (1634) 

B.R. 35; Brice v. Stokes , (1805) 11 Ves. 319]. The case of co¬ 
executors is different. Their power is joint and also several, and 
each has the power of giving a valid discharge, and, consequently, 
there is no necessity for the others to join in the receipt. If, there¬ 
fore, an executor joins his co-executor in signing a receipt, he does 
an unnecessary act, and is prima facie liable for the receipt on the 
presumption that those who joined in the receipt have actually received 
the money. 

6. Public trusts offer an exception to the general rule that 
co-trustees must act jointly. 
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In a public trust f the act of the majority of trustees is deemed to 
be the act of the whole number. 

11 Where there are several trustees, and the trust is of a public character, 
the act of the majority is held to be the act of the whole number; as where there 
are seven trustees and they met for the purpose of electing a schoolmaster, and 
at the meeting, five of the trustees concurred in the appointment, but two dis¬ 
sented, the act of the majority was considered to bind the minority. But the 
act of the majority does not bind the minority, so far as the act is beyond the 
proper sphere of the duty of the trustees” (Lewiri 

(B) India. 1 

1. The same principle 6 is embodied in s. 48 of the Trusts Act 
which says— 

“When there are more trustees than one all must join in the execution of 
the trust, except where the instrument of trust otherwise provides.” 

2. The principle has also been applied to religious endowments. 6. 
Hence, 

(a) The act of a majority of shebaits docs not bind the dissent¬ 
ing shebaifs nor the Debottar itself. 7 ' 8 

(b) A co-shebait cannot alienate a share of the debottar estate 
to the extent that he is interested in the shebait ship . y 

(c) In any suit relating to the endowment, all the shebaits- 
must be represented as co-plaintiffs or party defendants (in case they 
do not or cannot possibly, join as plaintiffs). 10 

(Hi) A Trustee cannot profit by the Trust. 

We have already shown [at p. 123 | that a trustee is not allowed 
to put himself in a position where his duty and interest may conflict, 
and that consequently a trustee cannot gain any advantage out of 
the trust [cf . s. 51 of the Indian Trusts Act]. This is an absolute 
rule, and all the profits made by a trustee in virtue of his office belong 
to the beneficiaries. For example, if a trustee employs trust moneys 
in his own business, the cestui que trust will be entitled to all the* 
gains (but the losses will have to be borne by the trustee). This rule 
is not confined to express trustees only, but extends to all persons, 
clothed with fiduciary character [cf. p. 124, atiie]. From this general 
rule two other rules follow, viz., that (a) a trustee cannot purchase 
the trust property and (b) a trustee is not entitled to any remunera¬ 
tion. They require separate treatment. 

(a) A trustee cannot purchase the trust property. 

A trustee cannot in his private capacity purchase trust property 
or to take lease or a mortgage of it, from himself or his co-trustee* 
even at a public auction (i.e. t at a sale held in execution of a decree 
made against himself as trustee). It was pointed out in Fox v. 

6 Manmohan v. Janki Prasad, A.I.R. 1945 P.C. 23. 

7-8 Mukherjea, Hindu Law of Religious and Charitable Trust, p. 253. 

9 Kali Durga v. Surendra, (1940) 45 C.W.N. 655. 

10 Barboni Coal Co. v. Gokulanatid, 61 I.A. 35; Rajendra v. Mohammad „ 

8 Cal. 42 P.C. 
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Mackreth 11 [(1788) 2 R.R. 55] that this is an absolute rule, such a 
purchase being liable to be set aside on application by the cestui que 
trust even without any evidence of fraud or unfairness . And not 
only is the trustee absolutely disqualified from buying it himself, he 
cannot buy it even as the agent of another person. 12 This incapacity 
even continues after he has ceased to be a trustee where, from the 
-circumstances, the court is of opinion that he ceased to be a trustee 
with a view to qualify himself for the purchase. The foundation ol 
this absolute rule is “that although you may see in a particular case 
that the trustee has not made any advantage, it is utterly impossible 
to examine, upon satisfactory evidence in the power of the Court 
whether he has made an advantage or not’ ( Ex parte Lacey)* Con¬ 
sequently, such purchases will in no case be upheld unless made 
.(*') with the sanction of the Court, or (ii) under a power in the trust 
instrument [Fox v. Mackreth, (1788) 2 R.R. 55]. 

2. In Kanhaya ImI v. National Bank, 1 * the Privy Council ex¬ 
plained that the reason why any one in a fiduciary position cannot 
sell to himself is that there is a merging thereby of two positions, 
the interest of the seller to get the highest price and of the buyer to 
get the lowest price, and that where there is no such conflict, there 
can be no objection for his purchase. 

In another case 14 , their Lordships observed— 

“A trustee for sale cannot purchase; he cannot purchase because the same 
.person cannot be both vendor and purchaser, and he who acts for another cannot 
also act for himself.’* 

3. But though absolutely disqualified from purchasing the trust 
property from himself , a trustee may sometimes buy the trust property 
from the cestui que trust. There is no absolute rule against this; 
but such purchases are closely watched and the trustee may be called 
upon to show the utmost good faith, because the trustee has an 
•opportunity of knowing all the circumstances affecting the value of 
the trust property. To put it in another way, a trustee (who is not 

trustee for sale) may purchase the beneficial interest provided (i) he 
.makes a full disclosure of all that he knows about the value of the 
property, and (ii) the cestui que trust, being sui juris, fully under¬ 
stands that he is selling to the trustee. Thus, in Thomson v. 
Eastwood [(1877) 2 A.C. 215], it was observed— 

“There is no rule of law which says that a trustee shall not buy trust 
property from a cestui que trust but it js a well-known principle of equity that 
if a transaction of that kind is challenged in proper time, a court of equity will 
•examine into it, will ascertain the value that was paid by the trustee, and will 

11 Fox v. Mackreth. —F made M a trustee for sale of his estate for the 
.payment of his debts. M purchased the property himself, without having com¬ 
municated to F the value of the estate acquired by him, and before completion 
of the contract sold it at a higher price to P. Held, that M having purchased 
the property by taking an undue advantage of the confidence reposed in him by 
F, M was a constructive trustee as to the profits made by him by the sale to P. 

12 Dhonender v. Muttylall, (1874) 14 B.L.R. 276 P.C. 

13 Kanhaya Lai v. National Bank of India, (1923) 28 C.W.N. 689 P.C. 

14 Pearymohon v. Manohar, (1921) 34 C.L.J. 86 (92) P.C. 
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throw upon the trustee the onus of proving that he gave full value, and that alt 
information was laid before the cestui que trust, when it was sold.” 

Thus, such a purchase will be upheld if,—(a) the trustee gives 
a fancy price; or (b) the offer to sale proceeds from the cestui que trust 
and the trustee gives market price, keeping him at arm’s length; or 
(c) the sale is by public auction, and the trustee has leave of the 
Court; or ( d) the trustee is only a bare trustee, or has retired from 
the trust for a considerable time (Ex parte Lacey), 

4. In the Indian Trusts Act, the rules relating to purchase by a 
trustee are contained in ss. 52-53— 

11 52 . No trustee whose duty it is to sell trust-property, and no agent 
employed by such trustee for the purpose of the sale, may, directly or indirectly, 
buy the same or any interest therein, on his own account or as agent for a third' 
person. 


53 . No trustee, and no person who has recently ceased to be a trustee, 
may, without the permission of a principal Civil Court of original jurisdiction, 
buy or become mortgagee or lessee of the trust-property or any part thereof and 
such permission shall not be given unless the proposed purchase, mortgage or 
lease is manifestly for the advantage of the beneficiary. 

And no trustee, whose duty it is to buy or to obtain a mortgage or lease 
of particular property for the beneficiary may buy it, or any part thereof, or 
cblain a mortgage or lease of it, or any part thereof, for himself.” 

(a) S. 52 and the second paragraph of 5. 53 deal with 
trustees for sale and purchase respectively; the bar against them is 
absolute, (b) The first paragraph of s. 53 refers to trustees other 
than for sale. They can purchase with the permission of the Court, 
but not otherwise. The Indian law thus differs from that in England, 
where the purchase in this latter case may be valid even without 
previous permission of the Court, provided it is fair and beneficial 
to the cestui que trust . 

5. The rule as to purchases by trustees has been extended to 

other fiduciary relations, e.g., ( i ) Receiver appointed by Court 

[Nugent v. Nugent, (1908) 1 Ch. 546] ; (it) Attorney or agent and 
so on. Purchases by them are voidable on proof of non-disclosure 
or other means of taking undue advantage. Thus, in Lewis v. 
Hilman [(1852) 3 H. L. C. 607] it was laid down that even if a 
person in fiduciary position is otherwise entitled to purchase, yet if 
he effects the purchase secretly in another person’s name such 
purchase cannot stand, on the ground that concealment is the best 
evidence of taking advantage. (Hi) Similarly, an officer appointed to 
conduct a sale for creditors cannot himself be the purchaser. 15 

6. In India, this principle has' been followed by the Privy 
Council in setting aside benami purchases by ( 1 ) a Shebait of the 

15 Kanhayalal v. National Bank , (1923) 28 C.W.N. 689 (702) P.C. [See also O. 
21 , R. 73, C. P. Code and s. 136 of the Transfer of Property Act, which are 
founded on the same principle.] 
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Debottar property 16 ; (ii) a Pleader of the client’s property [Nagendra- 
hala v. Dinonath] 17 ;(iii) an executor of the testator’s property. 18 

,In one of these cases, the Privy Council observed,— 

‘‘Trustees expose themselves to great peril in allowing their own relatives 
to intervene in any matter connected with the execution of the trust tor the sus¬ 
picion which that circumstance is calculated to excite, where there is any other 
fact to confirm it, is one which it would require a very strong case to remove”. 18 

(b) A Trustee is not entitled to any remuneration. 

1. The office of the trustee being essentially gratuitous, he is, 
as a general rule, not entitled to any allowance for his care and 
trouble [Robinson v. Pett 19 , (1734) 3 P. W. 132]. In this case, 
Lord Chancellor Talbot said,— 

‘‘It is an established rule that a trustee , executor or administrator shall 
■have no allowance for his care and trouble; the reason of which seems to be, for 
that, on these pretences, if allowed, the trust estate might be loaded and rendered 
of little value ; besides the great difficulty there might be in settling and adjusting 
the quantum of such allowance, specially as one man’s time may be more valu¬ 
able than that of another; and there can be no hardship in this respect on any 
trustee, who may choose whether he will accept the trust or not.” 

Kven if the trustee be a solicitor, he will not be allowed to charge 
anything except for his costs out of pocket only. This rule follows 
from the absolute duty of a trustee not to deal with the trust property 

16 Pearymohon v. Manohar, (1921) 26 C.W.N. 133 P.C.—P was the shebait 
of a debottar estate. In execution of a decree against him as shebait, a part of 
the estate was sold at a Court and it was purchased by P in the name of his 
son. In a suit brought by M (a successor to the shebaitship) for (1) an order 
to set aside the benami purchase, and (2) the removal of P from the office of 
shebait, held, (i) A purchase of debottar property by the shebait benami and with¬ 
out disclosing that he is the real purchaser is invalid, even when the sale is in 
execution proceedings, and the shebait has paid the full market value, (ii) It is 
sufficient ground for removing a shebait from office that he has placed himself 
in a position in which he can no langer faithfully discharge the obligation of 
his office. 

17 Nagendrabaia v. Dinonath, (1923) 5l I.A. 24.—A pleader had purchased 
in the benami of his wife N the decree obtained against his client D in a mort¬ 
gage suit, without the client’s knowledge. Afterwards N brought pare of the 
property to sale under the decree, and having obtained the leave of the Court 
.to bid, bought it at the auction sale concealing the fact that the pleader was the 
real purchaser. In a suit by the client to set aside the sale, the pleader contended 
that when he had purchased, the relation of pleader and client had ceased. Held , 
that the purchase must be set aside,—the mere fact of concealment being suffi¬ 
cient to vitiate both the transactions. It was observed, ‘‘The disability attaching 
to him as pleader cannot exist indefinitely ; and if the purchase had been open, 
imatter might have been otherwise. But here the pleader took advantage of his 
position as is evidenced by lenami purchase in the name of his wife. There is 
no more certain way of taking advantage than the way of concealment.” 

18 A chi Tahayar v. Balkis, A.I.R. 1931 P.C. 68.—In this case, the Privy 
Council observed—“In the case of a sale by an executor to his wife, the Court 
will seek to be certain, by vigilani scrutiny, of the true nature of such a trans¬ 
action, because the close relationship between the husband and wife may, unless 
the nature of the transaction is explained, give rise to the not unnatural inference 
that the husband was truly the party intervening in the case and that not with¬ 
out benefit to himself.” 

19 S. 50 of the INDIAN TRUSTS ACT is to the same effect. 
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in such a way as to make for himself a personal profit out of it or 
out of his dealings with it [Vipont v. Butler 20 , (1893) W.N. 64]. 

2. But there are exceptional circumstances in which a trustee 
may receive remuneration, e.g., (a) where the trust instrument 
•expressly authorises him to receive compensation for his care and 
trouble; ( b) where he has made an express contract to this effect 
with the cestui que trust being sui juris (such a bargain, however, 
will be closely scrutinised by the Court); (c) where it is expressly 
sanctioned by the Court in case the execution of the trust is unusually 
burdensome; (d) where the trustee, being a solicitor, is appointed 
by his co-trustees to defend legal proceedings. 

3. On the other hand, although not entitled to remuneration a 
trustee has a right to re-imbursement and indemnity for all expenses 
properly incurred, in or about the execution of the trust, or the 
realisation, preservation 1 or benefit of the trust-property or the 
protection or support of the beneficiary. Thus, he may charge his 
travelling expenses if properly incurred. Again, he is generally 
entitled to employ a solicitor for any legal business, such as that 
which solicitors usually perform, and to pay him his proper charges. 
Such expenses reasonably incurred, as well as costs out of pocket, 
become as against the cestui que trust a first charge on the trust 
property, [c/. s. 32 of the Indian Trusts Act at p. 151, ante]. 

(iv) A trustee cannot set up adverse title. 

1. A person who enters into possession of trust property as a 
trustee cannot subsequently deny his position. He is estopped 
from urging that the trust is void or from asserting a title adverse 
to the trust, ‘‘until he has obtained a proper discharge from the trust 
with which he has clothed himself”. 2 The principle underlying the 

20 Vipont v. Butler. —Under the trust deed A, a solicitor trustee, would have 
been entitled to charge ordinary professional remuneration for his services, if he 
acted as solicitor. But A , sent certain legal work connected with the trust to 
another solicitor, under an arrangement by which A, the solicitor trustee was to 
receive the ordinary commission for such work. Held , as A was not acting as 
solicitor for the trust according to the trust deed, the commission received for him 
was an improper profit made by him out of his dealings with the trust properly, 
and, therefore, he was liable to account to the trust estate for such profit. 

1 ‘Preservation of the estate’ includes not only moneys paid in respect of the 
■Government revenue and the like for preservation of the estate, but also costs of 
litigation incurred for defence of the title of the trustee (s. 13, Indian Trusts Act). 
Thus, a shebait was held to be entitled to be reimbursed out of the debottar estate, 
the costs of defending his position as shebait which was unsuccessfully challenged 
by the Receiver of the debottar estate [ Pearymohan v. Nareddra, (1909) 37 Cal. 
229 P.C.] 

2 Srinivasa v. Venkatavarada, (1911) 34 Mad. 257 P.C.— S, the only son of 
the deceased, was one of the executors and trustees named in his will and sole 
residuary legatee. He obtained probate, took upon himself the management of 
the estate and for some years acted in execution of the trusts of the will. Called 
upon to account, he asserted that the will was wholly inoperative and that the 
property belonged to him in his individual capacity by right of survivorship. Held , 
he could not assert any title adverse to the trust or to question its validity until 
obtaining proper discharge from the trust. 
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rule is also otherwise expressed : The legal title of the trustee and 
the beneficial interest of the cestui que trust , together constitute 
but one title, and the possession of the one is the possession of the 
other. The trustee’s possession, even when he does not perform 
the trust, is not adverse, because it is according to his title ( Lewin ). 
Hence, parties who are originally trustees, cannot acquire a beneficial 
interest by holding adversely to their trust. 3 

2. The same rule is contained in s. 14 of the Indian Trusts Act 
which says— 

“The trustee must not, for himself, or another, set up or aid any title to 
the trust-property adverse to the interest of the beneficiary”. 

3. (a) The above rule applies not only in cases of express trusts 

but also in cases of resulting trusts which arise for failure of an 
express trust to exhaust the whole of the settlor’s estate. In these 
cases, the trustee holds under the trust deed and the possession of 
the trustee is said to be the possession of the trustee. [ Churcher 
v. Martin, (1889) 42 Ch. D. 312]. ( b ) But where a resulting trust 

arises by reason of the invalidity of an express trust and the heir or 
legal representative of the settlor claims the beneficial interest, their 
claim is against the instrument of trust, for had it been valid, no 
resulting trust in favour of the claimant would have arisen. In such 
a case, the possession of the trustee cannot be said to be under the 
trust deed but against the disposition made by it; hence, no estoppel 
arises against the trustee and he is entitled to plead adverse possession 
from the point of time when the resulting trust arose. 4 [See 
further, under § 65-65A, post ]. 


(Ill) 

DUTIES AND DISCRETIONS 

§55. The Duties and Discretions of a Trustee. 

1. A distinction is made between the duties imposed upon and 
the discretions vested in a trustee for the purpose of determining his 
liability. 

2. Briefly speaking, a duty of a trustee is an obligation the 
failure to fulfil which will expose the trustee to legal liability for 
breach of trust. On the other hand, the trustee is said to have a 
discretion, if he is under an obligation to use his judgment in deciding 
to do or to refrain from doing anything. In this case, the failure to 
act honestly or to exercise reasonable care and skill in deciding 
whether to do or to refrain from doing the thing, constitutes a breach 
of trust. Strahan thus observes : 


3 Bitto Kunwar v. Keshopersad, (1897) 19 All. 277 (289) P.C. 

4 Khaw Sim v. Chooah Hui, (1921) 26 C.W.N, 495 P.C. 
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“What are usually called duties and what are usually called powers or dis¬ 
cretions are both in their essence absolute duties. The difference between them 
does not lie in the nature of the obligation on the trustee, but in the nature of 
the aict he is obliged to do. In the case of duties he is bound to do the thing 
prescribed, whether in his judgment it is wise to do it or not. In the case of 
powers or discretions he is bound to exercise his judgment as to whether it is 
wise to do a thing or not, and act accordingly.’' 

3. In other words, wheie absolute discretion has been given 
to trustees to do a particular act, the Court cannot compel them to 
exercise the power; but if they do exercise it, the Court will see that 
they do exercise it properly and reasonably [Tempest v. Camay s, 
(1882) 21 Ch. D. 571]. 5 

4. (a) As to duties, Maitland lays down these general rules* 
(t) A trustee is bound to do anything that he is expressly bidden to 
do by the instrument creating the trust, (it) A trustee is bound to 
refrain from doing anything that is expressly forbidden by that 
instrument. The primary and absolute duty of a trustee is thus, to 
carry out the directions of the settlor (of course so far as they can 
be lawfully carried out, and so far as they are not modified by the 
directions of all the beneficiaries being competent to contract). 
[Cf. ». 11 of the Indian Trusts Act]. As regards duties, utmost 
diligence is the only protection of a trustee against liability for any 
loss. For example, if the settlor has directed the trustee to invest 
in a particular security, he must invest in that security. He is bound 
to do the thing prescribed and has no discretion. If he fails to 
comply with the direction he commits a ‘breach of trust*. (We 
should note here the third rule given by Maitland that ‘a trustee may 
‘safely* do anything that he is expressly authorised to do by the 
trust instrument*). 

( b ) Within the limits set by the directions a trustee may do 
what would be done by a prudent man of business as to his own 
affairs. As regards his discretions, therefore, the conduct of a man 
of ordinary prudence is the standard by which a trustee would be 
judged; and if he fails in this, he will be held liable. For example, 
even if the settlement makes no express direction for investment, it 
is a general rule that if a trustee has in his hands money which he 
is not bound at once to apply in some other way, he ought to invest 
it, and so make it profitable; if he retains it univested for a longer 
time than is reasonable, he will be liable for ‘breach of trust*. 

(c) A discretion is sometimes coupled with a duty. Thus, a 
trustee having a duty to invest trust funds, may have a discretion 
regarding the selection of the investment. He must then use as 
much diligence as a prudent man of business would exercise in select¬ 
ing the investment [see below]. But if in exercising his discretion¬ 
ary authority, a trustee has taken this much of care, he will not be 

5 This is the principle underlying s. 49 of the INDIAN TRUSTS ACT. 
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liable,—for any accidental loss, or for any depreciation in the value 
of the securities upon which the trust funds may have been right¬ 
fully invested. 

5. The above principles are codified in s. 15 of the Indian Trusts 
Act which says— 

“A trustee is bound to deal with the trust-property as carefully as a man 
of ordinary prudence would deal with such property if it were his own ; and, in 
the absence of a contract to the contrary, a trustee so dealing is not responsible 
for the loss, destruction, or deterioration of the trust-property.” 

Thus, if a trustee for sale, sells the property without advertising 
the sale, he is liable to make good the loss which is caused to the 
beneficiary owing to want of competition amongst the bidders. 

It is to be noted that there is no provision in the Indian Trusts 
Act, corresponding to that given in England by the Judicial Trustee 
Act, 1896 (replaced by the Trustee Act, 1925) which gives the Court 
a discretionary power of relieving from personal liability for breach 
of trust a trustee who has acted honestly and reasonably . 

§56. Principal duties of a Trustee. 

(i) Reduction into possession and preservation of the trust 
property. 

1. As soon as possible after his appointment, the trustee must 
(a) acquaint himself with the nature and circumstances of the trust 
property, and (b) to obtain, where necessary, a transfer of the trust- 
property to himself and (c) to get in trust moneys invested on insuffi¬ 
cient or hazardous security [ 3 . 12, Indian Trusts Act]. 

Thus, if the trust fund be a debt or chose in action which may 
be reduced into possession, it is the trustee’s duty to get it in, and 
if he neglects to do so for so long that the debt becomes statute- 
barred or otherwise irrecoverable, unless he can show a well-founded 
belief that an action would have been fruitless [Billing v. Brogden, 
(1888) 38 Ch. D. 546]. 

2. Where there are two or more trustees, the trust property 
must be reduced into the joint control of all the trustees and it is a 
breach of trust for a trustee to leave the sole control of the trust 
property to his co-trustee or co-trustees [c/. $ # 26(b), Indian Trusts 
Act; see also ill. ( h) to 12]* 

3. The trustee must maintain and defend such suits and take 
such other steps as may be necessary for the preservation of the 
trust-property and the assertion or protection of the title thereto 
[s. 13, Indian Trusts Act]. Thus, if the trust-property is immov¬ 
able property which has been given to the author of the trust by an 
unregistered instrument, subject to the provisions of the Indian 
Registration Act, 1877, the trustee’s duty is to cause the instrument 
to be registered. 
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4. Where the trust is created for the benefit of several persons 
in succession, and the trust property is of a wasting- nature or a 
future or reversionary interest, the trustee is bound, unless a contrary 
intention may be inferred from the trust instrument, to convert the 
property into property of a permanent and immediately profitable 
character [g # 16, Indian Trusts Act]. 

This rule is based on the English Rule in Howe v. Dartmouth 
| (1802) 7 Ves. 137] : 

“Where personal estate is given in terms amounting to a general residuary 
bequest, to be enjoyed by persons In succession, the interpretation the court puts 
upon the bequest is that the persons indicated are to enjoy the same thing in 
succession ; and in order to effectuate that intention, the Court, as a general rule, 
converts into permanent investments so much of the personalty as is not so in¬ 
vested, and also reversionary interests.” 

Snell points out the limitations of the rule,—“wasting and 
hazardous securities are to be converted in the interest of the remain¬ 
derman, reversionary interests for the benefit of the tenant for life. 
But this duty to convert does not arise (t) where the property is 
settled by deed, nor (u) where the bequest is not residuary but specific, 
nor does it apply to realty. M 

Underhill explains the rule thus— 

Where residuary personal estate is settled by will for the benefit of persons 
in succession, all such parts of it as are of a wasting or future or reversionary 
nature, or consist of unauthorised securities, must be converted into property of 
a permanent and immediately income-bearing character, unless (i) the will contains 
.a direction or implication to the contrary ; or (it) the will confers on the trustee 
a discretion to postpone such conversion, which he bona fide and impartially 
exercises. 

It must, however, be borne in mind that the rule is based upon 
an implied or presumed intention of the testator, and not upon any 
intention actually expressed by him. Courts of equity have conse¬ 
quently always declined to apply this rule, in cases where the settlor 
has indicated an intention that the property should be enjoyed in 
specie , though he may not,'in a technical .sense have specifically said 
so. 

5. On the same principle, when the trust is created for the 
benefit of several persons in succession, and one of them is in 
possession of the trust-property, if he commits or threatens to commit 
any act which is destructive or permanently injurious thereto, the 
trustee is bound to take measures to prevent such act [g. 18, Indian 
Trusts Act]. 

(ii) Investment of trugt property: Subject to the duty of carry¬ 
ing out the directions of the settlor, a primary duty of the trustee as 
a man of ordinary prudence is to preserve the trust property. 
Consequently, when the trust property consists of money which cannot 
be applied immediately to the purpose of the trust, the trustee should 
(in the absence of any direction to the contrary) invest the trust fund 
in a state of security and make it profitable [cf. g. 20, Indian Trusts 
Act]. Now as to the mode of investment, (i) if there is any specific 
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direction in the trust instrument, that must be followed, (ii) In the 
absence of any such direction, a trustee must (unless expressly for¬ 
bidden by the instrument) invest in one of the ‘authorised’ securities 
enumerated, in England in the Trustee Act, 1925, and in India in 
s. 20 of the Indian Trusts Act, e.g., Parliamentary stocks, Govern¬ 
ment securities etc. But note that within the limits of what is 
authorised, the trustee must make his selection with reasonable 
prudence; that is to say, he must ascertain whether a particular 
security, though authorised by the Statute, would be a proper invest¬ 
ment under the given circumstances. 

This is best illustrated in the case of an investment upon real 
securities. The Statute empowers a trustee to invest in 4 real 
securities Yet a trustee is not justified in lending money on any 
property simply because it answers to the description of ‘real security’. 
He must exercise ordinary prudence,—the standard of which has been 
laid down by the Court in a group of rules. These ensure that a 
trustee must take all reasonable precaution before he lends money 
upon a mortgage : (a) He should not, generally, advance more than 
2/$ of the actual value of the property 8 (T. A., 1925). This limit as 
to the amount that may be advanced points out that he must leave 
sufficient margin for depreciation. ( b ) He should ascertain the actual 
value of the property by valuation made by a properly qualified 
independent valuer. 6 7 (c) He may lend on first mortgages, but not 
generally, on second mortgages because they are not safe. At any 
rate, he must not lend on contributory mortgages, since by doing so 
he parts with his exclusive control over the trust property. It is to 
be noted that investment in real securities does not comprise purchase 
of land, because that is an alienation out and out of the trust property. 

(Hi) Sale of land: A trustee has often a duty to sell land under 
the trust instrument. He may then sell it according to his discretion, 
and subject to such conditions of sale as he thinks fit. But the sale 
must be beneficial to the cestui que trust, —and so the trustee’s 
position becomes difficult in determining the conditions under which 
the sale should be made. If he makes the conditions extremely 
stringent, the land may only fetch a lower value; on the other hand, 
if they are not stringent enough, the trust estate may be put to great 
cost in having to render a strict proof of title, and so on. Hence, 
the rule of equity is that a trustee must insert all reasonable but no 

6 The corresponding rule contained in s. 20 ( e) of the INDIAN TRUSTS 
ACT is— 

**(e) On a first mortgage of immoveable property situate in India; Pro¬ 
vided that the property is not a leasehold for a term of years, and that the 
value of the property exceeds by one-third, or, if consisting of buildings, exceeds 
by one-half, the mortgage money”. 

7 The absence of an independent valuation at the time of the loan would not, 
Per se, make such ah investment a breach of trust. It would be a breach of 
trust only if at the time of the loan the security was an insufficient security and* 
therefore, an improper security for the trustee to select out of the investments 
authorised [Khoo Tek v. Ching ]oo, A.I.R. 1934 P.C. 243]. 
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unreasonable condition,—he must not sell under depreciatory condi¬ 
tion. 

Ss. 37-38 of the Indian Trusts Act illustrate the discretionary 
powers of a trustee empowered to sell : 

“37. Where the trustee is empowered to sell any trust-property he may sell 
the same subject to prior charge or not, and either together or in lots, by public 
auction or private contract, and either at one time or at several times, unless the 
instrument of trust otherwise directs. 

38. The trustee making any such sale may insert such reasonable stipula¬ 
tions either as to title or evidence of title, or otherwise, in any conditions of sale 
or contract for sale, as he thinks fit; and may also buy in the property or any 
part thereof at any sale by auction, and rescind or vary any contract for sale, 
and rei-sell the property so bought in, or as to which the contract is so re¬ 
scinded, without being responsible to the beneficiary for any loss occasioned 
thereby. 

Where a trustee is directed to sell trust-property or to invest trust-money 
in the purchase of property, he may exercise a reasonable discretion as to tJie 
time of effecting the sale or purchase.” 

{vi) Duty to render accounts. 

S. 19 of the Indian Trusts Act says that the trustee is bound to 
keep clear accounts of the trust-property and to render them to the 
beneficiary, at his request, at all reasonable times. 

“A trustee is bound to give his cestui que trust proper information as to the 
investment of the trust estate; and where the trust estate is invested on mort¬ 
gage, it is not sufficient for the trustee merely to say. “I have invested the trust 
money on mortgage”, but he must produce the mortgage deeds, so that the 
cestui que trust may thereby ascertain that the trustee’s statemeni is coriect and 
that the trust estate is so invested” (Lee v. Wilson, 3 Ch. 88). 

The principle is,—“He who undertaking to give information, 
gives but half information, in the doctrine of the Court of equity, 
conceals” [Walker v. Symmonds, (1818) 19 R.R. 155]. Similarly, 
in rendering accounts, the trustee must explain questioned items and 
must be ready to support each and every item with proper vouchers 
[Concha v. Marietta, (1889) 40 Ch. D. 543]. 

§57. The positive and negative duties of a trustee: a Summary. 

Strahan classifies the duties of a trustee into positive and negative, 
according as they impose an obligation on the trustee to do some¬ 
thing or to refrain from doing something. 

It is an absolute duty of a trustee to carry out the directions of 
the settlor expressed in the trust instrument as to the trust property 
so far as such directions can be lawfully carried out. [Cf. s. 11, 
Indian Trusts Act]. 

(A) Subject to this absolute duty, the trustee's positive duties 
are— 

(/) To preserve the trust property. [Cf. ss. 12, 13, 16, 18, 20, 
Indian Trusts Act]. 

(2) To transfer the income and corpus to the persons entitled 
thereto. [Cf. ss. 55-56, Indian Trusts Act]. 
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(3) To render accounts and to give information to the cestui que 
trust as to the trust property. [Cf. s. 57, Indian Trusts Act]. 

(B) The trustee’s negative duties are— 

(7) Not to make profit out of the trust property. [Cf. ss. 50-51, 
Indian Trusts Act]. 

(2) Not, as a general rule, to purchase the trust property from 
himself or his co-trustees. [Cf. ss. 52-53, Indian Trusts Act]. 

(3) Not, as a general rule, to delegate his duties. [Cf. s. 47, 
Indian Trusts Act]. 

(IV) 

BREACH OF TRUST 

§58. The extent and measure of a trustee’s liability for breach of 
trust. 

1. “A breach of trust consists in some improper act, neglect, 
default, or omission of a trustee in respect of the trust property or of 
a beneficiary’s interest in it” (Keeton). A breach of trust may be 
active or passive. Thus, to buy the trust property on his own account 
or to mix the trust property with the trustee’s own money are instances 
of active breach. An honest and ordinarily careful trustee will rarely 
commit an active breach of trust. Passive breaches, on the other 
hand, result from omissions and are more likely to be committed by 
unwary trustees. Non-conversion of the trust-property directed to 
be converted or non-accumulation of the income for the benefit of the 
person ultimately entitled, are instances of passive breach. 

2. A trustee is liable for a breach of trust, whether he has 
derived any benefit from the breach or not. But a cestui que trust 
can hold a trustee chargeable for breach of trust only in respect of 
trust property which the trustee himself has actually received or which 
he might have received but for his wilful default. To be made liable 
a trustee must have been guilty of some improper act, neglect or 
default. 

3. A trustee is liable for breach of trust whether it is due to an 
act or omission of the trustee himself, or of a co-trustee rendered 
possible by the trustees’ breach of trust, or of an agent to whom the 
trustee has improperly delegated (a) if the agent is not reasonably 
fitted to perform it, by reason of his character or calling; (b) if the 
delegation is continued longer than is necessary for its proper per¬ 
formance ; (c) if the trustee does not ascertain within a reasonable 
time by personal inquiry whether the duty has been properly performed* 
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4. The general measure of the trustee’s liability for breach of 
trust is the loss caused thereby to the trust estate. 8 Thus, if a 
trustee improperly leaves trust-property outstanding and it is conse¬ 
quently lost, he is liable to make good the property lost, but he is not 
liable to pay interest thereon. But he is liable to pay interest in 
certain cases, which arc thus enumerated in s. 23 of the. Indian Trusts 
Act : 

A trustee committing a breach of trust is not liable to pay interest 
except in the following cases : 

(a) where he has actually received interest; 

(b) where the breach consists in unreasonable delay in paying 
trust money to the beneficiary ; 

(c) where the trustee ought to have received interest, but has 
not done so; 

(d) where he may be fairly presumed to have received interest; 

( e ) where the breach consists in failure to invest trust money, 
and to accumulate interest or dividends thereon ; 

(/) where the breach consists in the employment of trust pro¬ 
perty or the proceeds thereof in trade or business. In this case, the 
beneficiary has the option to claim either interest or the net profits 
made by such employment. 

5. A trustee is not, however, liable for a breach of trust if—• 
(i) the beneficiary has by fraud induced the trustee to commit the 
breach ; or (ii ) the beneficiary being competent to contract, has him¬ 
self, without coercion or undue influence having been brought to bear 
on him, (a) concurred in the breach or ( b ) subsequently acquiesced 
therein ($. 23, Indian Trusts Act). The principle underlying this 
exception is— 

“If the cestui que trust joins with (he trustees in that which is a breach 
of trust, knowing the circumstances, such a cestui que trust can never complain 
of a breach of trust. Further, either concurrence in the act, or acquiescence 
without original concurrence, will release the trustees; but that is only a general 
rule, and the Court must enquire into the circumstances which induced concur¬ 
rence or acquiescence; recollecting in the conduct of that enquiry, how important 
it is, on the one hand, to secure the property of the cestui que trust, and, on the 
other, not to deter men from undertaking trusts from the performance of which 
they seldom obtain either satisfaction or gratitude [ Walker v. Symonds, (1818) 
19 R.R. 155j. 


8 The trust-property consists of land. The trustee sells the land to a pur¬ 
chaser for a consideration without notice of the trust. The trustee is liable, at 

the option of the beneficiary, to purchase other land of equal value to be settled 

upon the like trust, or to be charged with the proceeds of the sale with interest. 
[Ill ( h ) to s. 23 of the INDIAN TRUSTS ACT. Cf. in this connection, ill (a) 
to s . 12 of the Specific Relief Act which is repealed in places where the Trusts Act 

is in force, with the result that where the Trusts Act is applicable, the beneficiary 

may obtain the relief in an action for breach of trust, and is not obliged to sue 
for specific performance of an implied obligation]. 
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§59, Liability of Trustee for breach of trust by Co-trustee. 

It has already been explained [p. 161] that a trustee will be liable 
for a breach of trust if he fails to exercise the utmost diligence as 
regards his duties, or to exercise ordinary prudence as regards his 
discretions. Now, the office ot co-trustees being a joint one, the 
question arises whether one trustee may be liable for the acts of his 
co-trustee. 

1. The general rule is that a trustee is not liable for breach of 
trust unless he is personally guilty of default. To make a trustee 
liable for a breach of trust committed by his co-trustee, it must, 
therefore, be proved that he has allowed some 'fraud or evil dealing 
prejudicial to the trust’ [Townley v. Sherborne, (1634) Cro. Car. 312]. 

2. But a trustee will be liable for a breach of trust by his co¬ 
trustee, where he is himself guilty of some neglect of duty, e.g., 
(a) where he has delivered trust property to his co-trustee without 
seeing to its proper application, or where he allows his co-trustee to 
have sole control over it; or (b) where he allows his co-trustee to 
receive trust property and then fails to make due enquiry as to the 
co-trustee’s dealings with it, or allows him to retain it longer than 
the circumstances of the case reasonably require (for it is the duty 
of trustees, not to allow the trust property to go into the hands of 
any one of them, and to have it placed, as soon as possible, under 
their joint control) [ Brice v. Stokes, (1805) 11 Ves. 319] ; or (c) where 
he becomes aware of a breach of trust committed or intended by his 
co-trustee and either actively conceals it or does not within a reason¬ 
able time take proper steps to protect the beneficial interest [g # 26, 
Indian Trusts Act]. 

§60. Contribution as between co-trustees. 

1. Where co-trustees jointly commit a breach of trust, or where 
one of them, by his neglect, enables the other to commit a breach of 
trust, each is liable to the cestui quo trust for the whole of the loss 
occasioned by such breach ; and, consequently, each is entitled to call 
on the others to contribute equally towards such loss, even though 
the moral responsibility of all for the breach is not equal. 

2. Provided that— 

(i) Where the breach is fraudulent and all the co-trustees are 
parties to the fraud, there may be no right of contribution, on the 
analogy of the common law rule that there is no contribution between 
joint tort-feasors, fin England, this rule has been abrogated by the 
Law Reform Act, 1935, s. 6]. 

(ii) Where one of the trustees is, or subsequently to the breach 
of trust becomes, himself a cestui qae trust and receives an exclusive 
benefit from the breach, his interest in the trust property is, as 
between the trustees, primarily liable for the loss. 
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(iii) Where one of the trustees caused the loss either (t) by 
his personal fraud, or (ii) by his improper advice, he being a person 
t (e.g., a solicitor) on whose advice the other trustees were entitled to 
rely, he may be held liable to indemnify his co-trustees. 

3. S. 27 of the Indian Trusts Act is to the same effect— 

“As between the trustees themselves, if one be less guilty than another and 
has had to refund the loss, the former may compel the latter, or his legal re¬ 
presentative, to the extent of the assets he had received, to make good such loss ; 
and, if Jail be equally guilty, any one or more of the trustees who has had to 
refund the loss may compel the others to contribute. 

Nothing in this section shall be deemed to authorize a trustee who has been 
guilty of fraud to institute suit to compel contribution/’ 

(V) 

RIGHTS AND LIABILITIES OF BENEFICIARY 

§61. Rights of beneficiaries. 

1. The primary right of a beneficiary is the right to specific 
•execution of the trust, i.e., the right to compel the trustee to execute 
the intention of the author of the trust specifically, to the extent of 
the beneficiary’s interest [s. 56, Indian Trust Act, para. 1]. 

2. In certain cases, the trustee is bound to comply with the 
directions of the beneficiary himself, even though it is contrary to 
those of the author of the trust. As Snell observes, the trustee is, 
in a sense, a servant and in another, the controller of his cestui que 
trust. He is a servant of the cestui que trust in the sense that he 
is bound to comply with the directions of his cestui que trust if he 
is sui juris (i.e., competent to contract) and entitled to the whole of 
the beneficial interest. Where there are more beneficiaries than one, 
the directions of the aggregate body being sui juris, must be com¬ 
plied with. Thus, where a trustee is directed by the trust instru¬ 
ment to apply at his discretion the whole or any part of a fund for 
the benefit of A, and to apply for the benefit of B any part not so 
applied for A’s benefit,— A and B, if sui juris, can compel the trustee 
to apply the whole fund for their joint benefit. 

This right of the beneficiaries is derived from the more 
general power, as enunciated in Saunders v. Vautier [(1841) 4 Beav. 
115], of a beneficiary, not being under an incapacity, to put an end 
to a trust which is exclusively for his own benefit; for a man, who is 
sui juris, may do what he likes with his own property [cf. *. 78 (a) 
•of the Indian Trusts Act]. In Saunders v. Vautier, A bequeathed 
stock to trustees upon trust to accumulate the dividends until A' 
attained 25, and then to transfer both the stock and the accumulated 
dividends to A" absolutely. Held, that on attaining 21, A was entitled 
to have the stock and the income transferred to him. 9 


9 III. (a) to s. 56 is to this effect. 
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S. 56 of the Trusts Act embodies this principle : 

“Where there is only one beneficiary and he is competent to contract, or 
where there are several beneficiaries and they are competent to contract and alf 
of one mind, he or they may require the trustee to transfer the trust-property to- 
him or them, or to such person as he or they may direct. 

Illustrations. 

(a) A bequeaths Rs. 10,000 to trustees upon trust to purchase an annuity 
for B, who has attained his majority and is otherwise competent to contract. B 
may claim the Rs. 10,000. 

(b) A transfers certain property to B and directs him to sell or invest it for 
the benefit of C, who is competent to contract. C may elect to take the property 
in its original character.” 

This right is called the right to call for conveyance and is 
enforceable by suit if the trustee refuses to comply. 

3. But the trustee is a controller of the cestui que trust, if the 
latter has only a partial interest in the trust fund. Thus, one of 
several beneficiaries, even if sui juris, cannot direct the trustee to do* 
anything in disregard of the terms of the trust instrument or the rules 
of equity. 

4. Any cestui que trust, however, may transfer his beneficial 
interest without the consent of the trustee (g. 58, Indian Trusts Act); 
or compel the trustee to execute any particular duty and if he has 
reason to believe that the trustee is about to do an act not authorised 
by the trust, he may have an injunction to restrain him (g. 61, ibid), 

5. So long as the trust is not validly terminated, the beneficiary 
is, subject to the provisions of the trust instrument, entitled to 

the rents and profits of the trust property (s. 55, the Indian Trusts 
Act) and, in case of breach of trust, the trustee has to account strictly 
(see under § 62, below), 

6. Another right, which follows from the maxim 4 a trust never 
fails for want of a trustee’, has already been noticed. Whenever 
the execution of the trust becomes impracticable owing to the death, 
disclaimer, or discharge of the trustee or for any other reason, the 
beneficiary may sue for execution of the trust and in such a case, 
the Court executes the trust until a new trustee is appointed (s. 59, 
Indian Trusts Act). The beneficiary is entitled to have ‘proper* 
trustee (s. 60, ibid.) So, when the trustee is not a proper person' 
owing to some disability, c.g., permanent residence abroad, or com¬ 
mits a breach of trust, the beneficiary may sue for removal of the 
trustee (see pp. 148-9, ante) and for the appointment of a proper trustee. 

The rights and remedies of the beneficiary in case of a breach of 
trust by the trustee deserve separate treatment. 

§62* Remedies of Cestui que trust for Breach of trust. 

For every breach of trust the beneficiary has a twofold remedy— 
(a) Against the trustee himself personally, and (b) against the trust 
property or the property into which it has been converted. He can> 
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follow any of these remedies, and as Maitland puts it,—“It is not 
for the trustee to dictate to the cestui que trust in what shape he will 
make his claim.” 

(A) Right of action against the trustee personally: The cestui 
que trust can proceed personally against the guilty trustee and recover 
from him the amount of loss to the trust property caused by the 
breach of trust. And the Court is severe in taking accounts,—the 
trustee is liable not only (/) for what he has received, but also (it) for 
what he might receive but for his wilful default, and (Hi) for interest 
[% s. 23 of the Indian Trusts Act at p. 167, ante]. 

The personal liability of trustees is both joint and several. Thus, 
where co-trustees jointly commit a breach of trust, each is liable to 
the beneficiary for the whole ol the loss occasioned thereby. This 
rule holds good also where one trustee is held liable for a breach of 
trust committed by his co-trustee. 

(B) Right against the trust property: 

(I) Right to recover from the trustee.— This right arises 

(a) where the trustee has wrongfully purchased the trust-property, or 

( b ) where the trustee having wrongfully disposed of the trust-property, 
subsequently acquires the property himself. Jn these two cases, the 
property is traceable in its original character and in the hands of the 
trustee himself. 1 liese are dealt with in ss. 62 and 65 of the Trusts 
Act, respectively. 

(a) S. 62 provides— 

“Where a trustee has wrongfully bought trust property, the beneficiary has 
right to have the property declared subject to the trust or retransferred by 
the trustee, if it remains in his hands unsold. But in such case the beneficiary 
must repay the purchase-money paid by the trustee, with interest, and such other 
expenses (if any) as he has properly incurred in the preservation of the property; 
and the trustee or purchaser must (a) account for the nett profits of the property, 
(b) be charged with an occupation-rent, if he has been in actual possession of the 
property, and (c) allow the beneficiary to deduct a proportionate part of the pur¬ 
chase-money if the property has been deteriorated by the acts or omissions of 
the trustee or purchaser. 99 

(b) S. 65 says— 

“Where a trustee wrongfully sells or otherwise transfers trust-property and' 
afterwards himself becomes the owner of the property, the property again becomes 
subject to the trust, notwithstanding any want of notice on the part of intervening 
transferees in good faith for consideration.” 

(II) Right to recover from alienee: If the trustee has wrong¬ 
fully alienated the trust property, a remedy against the trustee is apt 
to be of little value. The cestui que trust has, in this case also a 
right to recover it from any alienee except a bona fide purchaser for 
value of the property without notice of the trust [c/. ss. 62-64*. 
Indian Trusts Act], 

In fact, the right is available not only against a transferee from, 
the trustee but against any third party into whose hands the trust- 
property happens to come ‘inconsistently with the trust’, except where- 
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he can show that he is a bona fide transferee for consideration 
without notice of the trust (g. 63). 

The rights of bona fide transferees without notice of the trust 
are safeguarded by s. 64, as follows : 

“Nothing in section 63 entitles the beneficiary to any right in respect of 
tproperty in the hands of— 

(a) a transferee in good faith for consideration without having notice of the 
/trust, either when the purchase-money was paid, or when the conveyance was 
executed, or 

( b ) a transferee for consideration from such a transferee. 

A judgment-creditor of the trustee attaching and purchasing trust-property 
is not a transferee for consideration within the meaning of this section. 

Nothing in section 63 applies to money, currency notes and negotiable ins¬ 
truments in the hands of a bona fide holder to whom they have passed in circu¬ 
lation, or shall be deemed to affect the Indian Contract Act, 1872, section 108, 
.or the liability of a person to whom a debt or charge is transferred.” 

The reason why equity favours the bona fide transferee tor value 
without notice has already been explained (p. 41, ante). 

“From a purchaser for value without notice, the Court takes away nothing 
'which that purchaser has honestly acquired” [Heath v. Crealock, 10 Ch. 33]. 

Not only is a transferee without notice protected, as cl. (b) ot 
s. 64 says, a purchaser with notice from a purchaser without notice 
is also protected, on the principle that there would otherwise be a 
stagnation of property [Martins v. Joliffe, Ambl. 313], except where 
the subsequent transferee from the transferee without notice is the 
trustee himself. This exception is embodied in s. 65 of the Indian 
Trusts Act, which we have already noticed. The exception is 
founded on the principle that a person should not be allowed to get 
.advantage of his own fraud [Barrow's case, 14 Ch. 1). 445 (C.A.)]. 

(III) Right of ‘following the trust fund*— 

1. Not only can the cestui que trust follow the trust property in 
the hands of third parties, he has even a more valuable remedy. He 
»can follow the trust fund in whatever shape it may be found in the 
hands of the trustee himself or of any person other than a bona fide 
transferee from the trustee without notice,—so long as the origin of 
the fund or property is traceable [g. 63 f Indian 'I rusts Act, para. 2]. 

2. This extraordinary right, as Maitland observes, is due to the 

.fact that “Equity has always been striving to prevent the cestui que 
trust from falling to the level of an unsecured creditor . And this 
result has been obtained under cover ot a metaphor the idea of a 
Jrust fund as an incorporeal thing which preserves its identity during 
any change of investment.’ This may be illustrated as follows: 
,(i)"F lends £100 to A; A' buys a property with it and then goes 
bankrupt. Y (the unsecured creditor) cannot claim the property, 
but must take dividend with the other creditors of the debtor. But 
.suppose (u) X is a trustee tor 4 for the ^,100. 1 will then not only 

.have a charge on the property into which the trust fund has been 
converted, hut shall be entitled to claim the property itself, and that 
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as against the ordinary creditors, if any, of the trustee. (The fact of 
bankruptcy docs not affect the preference of the cestui que trust to 
the ordinary creditors, Tor the cestui que trust is no mere creditor 
of the trustee who has committed a breach of trust*. His preference 
is due to the existence of the fiduciary relation). 

“It makes no difference in reason or law into what other form., different 

from the original, the change may have been made.for the product of or 

substitute for the original thing still follows the nature of the thing itself, so long 
as it can be ascertained to be such** [ Taylor v. Plumer, (1815) 3 M. & S. 562 
(575)]. 

It is also to be noted that there is no distinction between a right¬ 
ful and a wrongful disposition of the property, so far as regards the 
right of the beneficial owner to follow the proceeds is concerned 
[In re HalleVs Estate, (1880) 2 Ch. D. 696 (709)]. 10 

3. The various implications of the right of ‘following the trust 
fund* may be more fully considered : (a) The cestui quo trust has the 
right to follow the property into which it has been converted so long 
as it can be traced. And if the property in the converted form is 
alienated by the trustee, the cestui que trust can recover it from the 
person who holds it, unles he be a bona fide purchaser for value of 
the legal estate without notice of the trust [cf. 2nd paragraph of 5. 63 , 
Indian Trusts Act], (b) The cestui que trust has also the right to 
follow money into investments or into the hands of the trustee’s 
banker. For example, if T a trustee for A of a plot of land, wrong¬ 
fully sells the land for ^1000, and then buys with that money a 
number of shares in a Railway Company in his own name, and after¬ 
wards sells them again and buys debentures in another Company, 
and so on, the cestui que trust may claim the shares or debentures 
which now represent the trust estate, notwithstanding the changes 
in its shape through investments, (c) And this right to follow 
extends even to the case where the trustee has mixed trust-moneys 
with his own [cf. s. 66, Indian Trusts Act]. 

4. The law on this point has been fully discussed in the judg¬ 
ment of Jessel M. R. in Re Hallet's Estate as follows : A trustee may 
mix up the trust funds with his own in two ways— 

(i) When he purchases an estate partly with the trust money 
(say, ^1000) and partly with his own (say, ^1000), the cestui que 
trust is entitled as against the trustee and his creditors, to a first 
charge on the property for the amount of the trust money (^1000). 
It is to be noted, however, that in this case he cannot claim the 

10 When money is given to a party to be invested in his business on terms 
which constitute a trust, then even though the fund may be properly applied in 
accordance with the terms of the trust,—on the insolvency of the trustee and in 
the absence of proof that the fund w r as lost or ceased to exist before the insol¬ 
vency, the cestui que trust has still a charge on the whole of the insolvent’s assets 
as he had before the insolvency and consequently he has a preferential claim to be 
paid out first out of the assets in the hands of the Official Assignee when such 
assets are all the assets. Proof of investment in the general assets is, again, 
sufficient to found a charge and it is not necessary to trace the fund into the 
present assets [Official Assignee v. Krishanjt , (1933) 37 C.W.N. 713 P.C.]. 
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property itself as he could do if it were bought wholly with trust 
moneys. 

(u) When he pays the trust funds into his own banking account 
and then after paying in other money to the same account, draws 
out sums of money from the account for his own purpose, the 
question arises, ‘whose money is it that he has drawn out,— 
the cestui, que trust's or his own?' Now, the rule that is ordinarily 
applicable for appropriation of payments in a banking account is 
the rule in Clayton's Case which says that ‘when a debtor, owing 
several debts to the same creditor makes a payment to him, the law 
will, by presumption, appropriate the payment to the debt earliest 
in point of date/ In other words, in a banking account the items 
drawn out will be attributed to the earliest items paid in, in the 
chronological order. But in Re Hallet's Estate 11 [(1879) 13 Ch. 
D. 696], it was held that the rule in Clayton's Case ,—that ‘a person 
will be presumed to draw out first the money he first paid in’ shall 
not apply as between a cestui que trust and his trustee. If a 
person who holds money as a trustee pays it to his own account at 
his banker’s and mixes it with his own money > and then draws out 
sums by cheques in the ordinary manner, the drawer must be taken 
to have drawn out his own money , and the cestui que trust will have 
the first claim to any balance that the account may show. 12 
“Neither the trustee, nor his creditors who stand in his place, can 
be heard to say that he drew out and spent upon his own purposes 
the trust moneys standing to his account. When a man does an act 
which he must perform rightfully, he cannot say that he did it 
wrongfully. ” 

4. But the rule in Clayton's Case has been held to apply 
as between different cestui que trusts of the same trustee. 

This may be illustrated as follows : A is trustee of 2 different funds 
of X and Y . He puts ^1000 of the trust X, and ^1000 of trust Y 
on two dates in his own bank and subsequently puts in ^1000 of his 
own into the same account. On three successive dates, he with- 

11 Re Hallet’s Estate. —H, a solicitor, who was a trustee, for some bonds, 
mixed up trust money (sale proceeds of the bonds) with his own money, by paying 
them into his own bank account. To put in figures,—he had a balance of £1800 
in his bank account when he paid in £2500 of the trust money. He then con¬ 
tinued ' paying in his own money up to £1300, and also drawing out for his own 
purposes from that account up to £2600. At his death, there was thus more money 
to the credit of the account than the sum of the trust money paid into it, but if 
the rule in Clayton's Case applied, i.e., if the amounts drawn out after the mixing 
of the funds were set against the earlier items paid in, in order of date, a large 
portion of the trust money would have gone. Held, that the trustee must be taken 
to have drawn out (£2600) entirely from his own private money (£1800 + £1300), 
and nek as under Clayton's Case first from the £1800, and secondly from the 
£2500 belonging to the beneficiary. Accordingly, the beneficiary will have a charge 
on the whole balance of £3000 for the whole of £2500 of the trust money. 

12 In this respect the INDIAN LAW differs. While under the English rule 
the cestui que trust can claim every portion of the mixed fund which the trustee 
cannot prove to be his own, under s. 66 of the Indian Trusts Act, the beneficiary 
is entitled to a charge or lien on the fund to the extent of the amount due to him. 
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draws three sums of ;£500 each, appropriates the money to his own 
use and becomes insolvent. Now here, A is deemed first to exhaust 
all the ^1000 that is his own according to the rule in Hallet's Case. 
But then as between X and Y, the rule in Clayton's Case applies and 
he begins first to exhaust X’s. Consequently, out of the balance of 
£1500 left after exhausting A ’s own money, X may claim only £500, 
while Y will be entitled to the rest, i.e., £,'1000. 

§63. Liability of a beneficiary joining a breach of trust to have 
his interest impounded. 

The beneficiary’s interest in the trust property is liable to be 
impounded in two cases : (a) for the benefit of other beneficiaries; 
and (b) for the benefit of the trustee. 

(a) The first of these is dealt with in g. 68 of the Indian Trusts 
Act. Where one of several beneficiaries— 

(i) joins in committing breach of trust, or 

(ii) knowingly obtains any advantage therefrom, without the 
consent of the other beneficiaries, or 

(in) becomes aware of a breach of trust committed or intended 
to be committed, and cither actually conceals it, or does not, within 
a reasonable time take proper steps to protect the interest of the 
other beneficiaries, or 

(iv) has deceived the trustee, and thereby induced him to 
commit a breach of trust,—the other beneficiaries are entitled to have 
all his beneficial interest impounded as against him and all who claim 
under him otherwise than as transferees for consideration without 
notice of the breach, until the loss caused by the breach has been 
compensated. 

(b) A beneficiary cannot make a trustee liable for losses 
occasioned to him by a breach of trust which he has himself authorised 
or assented to. Thus, if a beneficiary has gained an advantage from 
a breach of trust, the beneficiary must indemnify the trustee to the 
extent of the amount received by him, and the trustee has a charge 
on the beneficiary’s interest for such amount. Provided that, if the 
trustee is guilty of fraud in committing the breach of trust, he is not 
entitled to be indemnified [s. 33, Indian Trusts Act]. 

§64. Bar of Remedy for Breach of Trust. 

1. The remedies of the cestui que trust may be barred in one 
of the following ways : (i) By lapse of time i.e., by the operation 
of the Statutes of Limitation ; (ii) By the acquiescence or concurrence 
of the cestui que trust in the breach, being sui juris and with full 
knowledge of facts (see p. 148, ante ); (Hi) By subsequent confirmar 
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tion or release by the cestui que trust being sui juris and with full 
knowledge of facts [c/. 23, Indian Trusts Act]. 13 

§65. Trustees and Statutes of Limitation. 

(A) England. 

1. In England , the law is a little complicated owing to the 
different operation of several statutes, and the distinction sought to 
be made between Express and Constructive Trusts. The material 
statutes at present are the Judicature Act, 1873, the Real Property 
Limitation Act, 1874 and the Trustee Act, 1888 : 

(I) Express Trust —(a) The old rule, which was recognised 

and declared by the Judicature Act, 1873, s. 25 (2), was that as 

between a cestui que trust and his trustee who holds on an express 
trust, lapse of time was no bar;—“No claim of a cestui que trust 
against his trustee for any property held on an express trust, 14 or in 
respect of any breach of such trust, shall be barred by any Statute 
of Limitation.’* ( b) But the Trustee Act, 1888, effected to turn 

the law in the other direction. It gave to the trustee (and persons 
claiming through him) the full benefit of pleading the Statutes of 

Limitation in defence, except when the trustee ( i ) has been guilty 

of fraud, or ( ii) still retains the trust property or the proceeds thereof, 
or (iii) has converted it to his own use. 

The present position, therefore, is that (a) If the cestui que 
trust, wants to recover the trust property or the proceeds thereof (as 
distinguished from income), no Statute of Limitation bars his action, 
irrespective of the fraud, or innocence of the trustee. To put it 
simply, a trustee’s possession can never be ‘adverse’ to his cestui 
que trust (see p. 159). (b) But unless there has been fraud, the 

cestui que trust cannot recover from his trustee income which he 
has misapplied unless the cestui que trust sues within 6 years. 

(II) Constructive Trust —1. The rule laid down by the Judica¬ 
ture Act is confined to express trustees. So against persons who 
are trustees only constructively, the ordinary statutory rules as to 
limitation are to apply. For example, when the cestui que trust 
wants to recover the trust property from a purchaser of the trust 
property with notice of the trust, he must sue within the ordinary 
period of limitation provided by the Real Property Limitation Act, 
1874, viz., 12 years from the date of conveyance to the purchaser. 

13 In England, another mode of the trustee’s escaping liability was intro¬ 
duced by the Trustee Act, 1896 (replaced by the Trustee Act, 1926). It gave the 

Court a discretionary power to relieve the trustee from personal liability when he 

4 has acted honestly and reasonably, and ought fairly to be excused for the breach’. 
In the INDIAN TRUSTS ACT, no such provision has been introduced by 
amendment. 

14 As to what is an express trust, see p. 90, ante . 41 If there is created in 

expressed terms , whether written or verbal, a trust, and a person is in terms, 
nominated to be a trustee of that trust, a Court of Equity will not allow him. to* 
vouch a statute of Limitation against a breach of that trust. Such a trust is in* 

equity called an express trust” [Soar v. Ashwell, (1893) 2 Q.B. 390 (393)]. 
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2. But as Maitland points out, for the purpose of the application 
of the law of limitation, the distinction between express and other 
trusts has not been very clearly maintained. Ordinarily the term 
Express Trust denotes trusts arising by act of parties, as distinguished 
from Implied Trusts or trusts arising by operation of law. But the 
term ‘ express trustee* as referred to in s. 25 (2) of the Judicature 
Act has been judicially applied in a wider sense (beyond the ordinary 
case where a trustee holds under a trust expressly declared by the 
owner of the property) to include persons occupying a fiduciary 
relation a privy to a fraudulent breach of trust and the like. Thus, 
in Burdick v. Garrick [(1870) L.R. 5 Ch. 233], where an agent was 
appointed under a power of attorney by which he was authorised to 
receive and invest, to buy real estate and otherwise to deal with the 
estate, but under no circumstances had he the authority to apply the 
money to his own use, or to keep it otherwise than to a distinct and 
separate account, it was held that he was not entitled to set up the 
Statutes of Limitation in bar to a suit for accounts by the principal. 
The principle was thus explained by Hatherley L.C.— 

“In the present case we have an agent who is entrusted with those funds, 
not for the purpose of being remitted when received to the principal but for the 
purpose of being employed in a particular manner, in the purchase of land or 
stock, and which moneys the factor or agent is bound to keep totally distinct and 
separate from his own money ; and in no way whatever to deal with or make use 
of them. How a person who is entrusted with funds under such circumstance 
differs from one in an ordinary fiduciary person I am unable to see. That being 
so, the Statute of Limitations appears to me to have no application in the case. Mia 

3. The lollowing classes of persons, though not ‘express 
trustees’ in the strict sense of the term, have been debarred from 
pleading the Statutes of Limitation— (a) Fiduciary agents, e.g., 
solicitor entrusted by power of attorney with powers of dealing with 
the property belonging to his client. Similarly, directors of a com¬ 
pany, managing the property as agents of the company, cannot 
plead limitation against the company, (h) Trustees de son tort, 
who without being appointed a trustee, get possession of trust 
property and assume the position of a trustee. In this case the 

conduct of the trustee has been held to be equivalent to a declaration 

of trust [Soar v. Ashwell, (1893) 2 Q. B. 396]. (c) A stranger to 

the trust who is a privy to and participates in a fraudulent breach 
of the trust by the trustee [ Barnes v. Addy, (1874) 9 Ch. 244]. 
(d) A stranger to the trust who receives the trust moneys knowing 
them to be such and deals with them in a manner inconsistent with 
the trust [ Lee v. Sankey, (1872) 15 Eq. 204]. 

(B) India . 

1. In India, the law of limitation applicable to suits by cestui 

que trusts to recover trust property from trustees or their represen¬ 

tatives is contained in s. 10 of the Limitation Act. It runs thus : 

15 See also Soar v. Ashwell , (1893) 2 Q.B. 29. 
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“Notwithstanding anything hereinbefore contained, no suit against a person 
in whom, property has become vested in trust for any specific purpose, or against 
his legal representatives or assigns (not being assigns for valuable consideration) 
for the purpose of following in his or their hands such property, or the proceeds 
thereof, or for an account of such property or proceeds, shall be barred by any 
length of time*\ 16 

From the words ‘express trustees’ in the marginal note to this 
section, it might appear that the law in this section is just the same 
as enacted in England by s. 25 (2) of the Judicature Act, 1873. But 
the words ‘express trustees’ do not appear in the section itself, and, 
according to the rules of construction, marginal notes cannot be 
referred to for the purpose of construing a section. 17 An analysis 
of the section with reference to judicial decisions will show that the 
words “vested in trust for any specific purpose” do not refer exactly 
to the same thing as an express trust in English law, and are 
narrower in scope. 18 

2. In order to attract the operation of the section, two con¬ 
ditions must combine—(/) the trust must have been created for some 
specific purpose, and (ii) the property must have been vested in the 
trustee with the object of carrying that purpose into effect. 

(i) A ‘specific purpose* means a purpose that is either actually 
and specifically defined in the terms of the Will or the settlement 
itself, or a purpose which, from the specified terms, can certainly be 
affirmed. 18 - 19 Accordingly, this section has no application to persons 
such as an executor, agent and other fiduciary relations, to whom 
the expression ‘express trustee* has been extended in England. 
Again, as to Resulting trusts, a distinction has been made between 
(a) cases where an express trust does not exhaust the whole property, 
and ( b) cases where the trusts expressed are void for uncertainty 
or some other reason. In the former case, the terms of the deed 
make it clear that in such a case the balance should result to the 
settlor, but in the latter case, the trust results in defeasance of the 
instrument and not under it. Hence, a suit to enforce the resulting 
trust in the former case would come within s. 10 as a suit against 
an express trustee, but not a suit to enforce a resulting trust in the 
latter case. 20 

(ii) The word ‘vest’ implies that the property becomes, in law, 
the property of the trustee. 1 Hence, the section has no application 

16 As to the second paragraph, introduced in 1929, see §65D, post. 

17 Dahaj v. Jagatpal, (1904) 26 All. 393 P.C. 

18 Chettiar v. Chettiar , (1930) 35 C.W.N. 145 (147) P.C. 

19 Khaw Sim v. Chuah Hoot, (1921) 26 C.W.N. 495 P.C. ; Chhatrakumari v. 
Mohon Bikram, (1931) 35 C.W.N. 953 (962) P.C. 

20 Khaw Sim v. Chua Hui, A.I.R. 1922 P.C. 212. 

1 Vidyavaruthi v. Balusami, (1922) 44 Mad. 831 P.C. (It is to be noted that 
though the actual decision in this Privy Council case, viz., that the heads of Hindu 
or Mahomedan religious institutions are not trustees within the meaning of s. 10 
ofl the Limitation Act, has been superseded by the amendment of the section in 
1929, (see next Chapter), there is no reason why the principles laid down in this 
case in respect of other trust relations shall not hold good still). 
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to constructive trusts. 2 Thus, the section has no application to a 
document induced by undue influence, since even if the person taking 
the deed be regarded as a trustee under s. 95 of the Trusts Act, there 
is no trust for a ‘specific purpose' as required by this section. 3 It 
may be noted that s. 2 (11) of the Limitation Act specifically excludes 
a 'benamidar', a mortgagee in possession after the mortgage has 
been satisfied, and a wrongdoer in possession without title, from the 
definition of a trustee within the meaning of the Limitation Act. 
Similarly, agents or factors who sometimes come within the scope 
of the term ‘express trustee' in England (see p. 177, ante), are 
specifically provided for in arts. 87-89 of the Indian Limitation Act, 
and accordingly do not come within s. 10. 

3. The present section has no application where the trust is 
void ab initio, e.g., on account of some direction which is inoperative 
at law. In such a case, it cannot be said that the property in the 
hands of the trustee under the void trust has been ‘vested in trust 
for a specific purpose’. Hence, after the lapse of 12 years’ possession 
of such person, the right of the rightful owner to recover the property 
would be barred. 1 

4. The section applies only to suits brought “for the purpose 
of following in the hands of the trustee or his assigns the trust 
property or the proceeds thereof”. This expression means recover¬ 
ing the property for the trust ( i.e for the benefit of the trust) in 
respect of which it had been given. 5 In other words, when the 
property is used for some purpose other than the proper purpose of 
the trust in question, it may be recovered without any bar of time 
from the hands of the persons indicated in the section. So, where 
the trustee is not applying the property to purposes other than those 
of the trust and admits that he is a trustee, and the plaintiff merely 
sues for his personal right to manage or to control the management, 
this section has no application. Again, this section has no application 
where the cestui que trust seek^ any relief other than those specified 
in the section, e.g., damages for breach of trust. 

5. The only exception to s. 10 is in favour of assigns for valu¬ 
able consideration. It is to be noticed that there is no reference to 
the assign being also 'bona fide* or ‘without notice'. Hence, if the 
transfers be for valuable consideration, knowledge of the trust on 
the part of the transferee is immaterial for the purpose of this section, 
and he may plead adverse possession. 6 On the other hand, a 
volunteer from the trustee, even though without notice, comes within 
this section, and cannot plead limitation. 

2 Chettiar v. Chettiar, (1930) 35 C.W.N. 145 (151) P.C. ; Chatrakumari v. 
Mohon Bikram, (1931) 35 C.W.N. 953 (962) P.C. 

3 Ramchandra v. Laxmati, (1944) 49 C.W.N. 303 P.C. 

4 Hemchand v. Pearylal, (1942) 47 C.W.N. 46 P.C. 

5 Balwant v. Puranmall, (1893) 6 All. 1 P.C. ; Arunachellam v. Venkata- 
chalapathi, (1919) 24 C.W.N. 249 P.C. 

6 Subbaiva v. Mustapha, (1923) 28 C.W.N. 493 (497) P.C. [See art. 134, 
Indian Limitation Act.]. 
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§66. Religious and Charitable endowments excluded from 
operation of the Indian Trusts Act. 

1. It has been already pointed out that s. 1 of the Indian 
Trusts Act has expressly excluded “public or private religious or 
charitable endowments” from the scope of the Act. Such endow¬ 
ments are governed by general Acts such as the Religious Endow¬ 
ments Act, 1863, Charitable Endowments Act, 1890, Charitable and 
Religious Trusts Act, 1920, Mussalman Wakf Validating Act, 1913; 
local Acts relating to Hindu religious endowments and Mahomedan 
Wakfs; and the general rules of Hindu and Mahomedan Law. 

2. The reason why the Indian Trusts Act excluded these 
endowments from its scope is that they are not ‘trusts’ in the English 
sense of the term. As the Privy Council explained, in Vidyavaruthi 
v. Bainsamy 1 — 

“It was in view of the fundamental difference between judicial conceptions 
on which the English law relating to Trusts is based and those which form the 
foundations of the Hindu and the Mahomedan systems that the Indian Legislature 
in enacting the Indian Trusts Act deliberately exempted from its scope, the rules 
of law applicable to wakf and the Hindu Religious Endowments.” 

3. Nevertheless, an enquiry into their nature finds place in this 
book inasmuch as they resemble trusts in some respects and in so 
far the general principles of equity have been applied by the Courts, 
as well as by the Legislature (in amending s. 10 of the Limitation 
Act), which will be noticed shortly. 

§67. How created under Hindu Law. 

1. The creation of such endowments is governed by rules of 
the Hindu and Mahomedan laws. 

2. Hindu religious endowments usually go by the name 
‘ debottar' or ‘ devasthanam \—where property is dedicated to the 
worship of a Deity. Hindu law encourages pious gifts. Hence, a 
religious endowment can be created without a deed or any writing 
at all. 2 

Of course, if created by Will, the Will must comply with the 
requirements of s. 57 of the Indian Succession Act, if the case is 
governed by that Act. 3 

1 Vidyavaruthi v. Balusamy, (1921) 44 Mad. 831 (840) P.C. 

2 Hemchand v. Pearylal, (1942) 47 C.W.N. 46 P.C. ; Gangi Reddi v. Tami 
Reddi, 54 I.A. 136. 

3 Mulla’s Hindu Law, 9th Ed., p. 475. 
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3. Apart from the ‘ debottar \ there are other religious endow¬ 
ments recognised by Hindu law, such as the Mutts, which are, 
briefly speaking, institutions for the promotion and imparting of 
religious learning according to the tenets of particular schools of 
philosophy. Hindus may also create endowments for charitable 
purposes, e.g., for feeding Brahmanas and the poor and the like 
(p. 115, ante). 

4. The mode of creation of any of the above endowments is 
the same, viz., a valid dedication of the property by the founder, to 
the purposes of the endowment. What is essential is that the 
owner should effectively divest himself of the property for the benefit 
of the Deity, who is the owner of the endowed property in the case 
of a debottar (debottar means belonging to the Deity) and appro¬ 
priation of the profits for the purposes of the endowment. Hence, 
it can be created without any deed or without vesting the property 
in any trustee or appointing any trustee, 4 and may be created by 
such acts as the opening of a deposit account in the name of a Deity. 4 
On the other hand, mere execution of a document conveying property 
to a family god, is not dedication in the absence of any act following 
it, to show that the executant divested himself of the property, 5 6 7 e.g., 
where there is no change in the management or accounts 5-6 or muta¬ 
tion of the name of the owner in the revenue registers. 6-7 

Similarly, mere purchase of a property in the name of an idol, 
from funds not appropriated to the use of the idol, is not a dedica¬ 
tion of the property to an idol; it may be a benami or fictitious 
transaction. 8 In the absence of a formal and express endowment 
evidenced by a deed or declaration, the character of the dedication 
can only be determined on the basis of the history of the institution 
and the conduct of the founder and his heirs. 9 

Illustrations . 

Plaintiff built a dharma chatram (free choultry) for the use of sojourners. In 
a suit by the plaintiff himself to declare that the property was his absolute pro¬ 
perty, the only evidence in support of the contention that there was a charitable 
trust was a letter of invitation issued by the plaintiff at the ‘ pratistha ' ceremony 
of the choultry. There was no further evidence to prove what actually took place 
at the ceremony and whether there was any formal dedication. On the other 
hand, the property still stood in the name of the plaintiff, the plaintiff never 
divested himself of the property nor declared himself a trustee of it for a charitable 
purpose nor acted as such trustee. 

Again, though the letter said that the choultry was to be used by ‘sojourners’, 
it did not define whether it was to be confined to any particular class of travellers 
or not and whether any charge was to be made for the use. 

Held, that though the letter showed that the plaintiff contemplated that the 
property would be used as a rest house, which was a charitable purpose, the evi¬ 
dence on the record did not show that he ever carried out his intention to dedicate 

4 Sooniram v. Alagu, (1938) 42 C.W.N. 1125 P.C. 

5 Watson v. Ram, (1890) 18 Cal. 10 P.C. 

6 Thakurjee v. Sukhdeo, 42 All. 395 F.B. 

7 Rama Rao v. Venkataraman, A.I.R. 1947 P.C. 88. 

8 Brojosoondery v. Luchmee, (1873) 20 W.R. 94 P.C. 

9 Hemantakumari v. Gourishankar, (1940) 45 C.W.N. 637 (641) P.C. 
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the property or decided upon the nature of the proposed trust. Hence, there was 
no charitable trust with regard to the property in suit. 10 

5. The dedication may, however, be complete or partial. A 
complete dedication involves a complete cessation of ownership on 
the part of the founder and the vesting of the property in the religious 
institution or object. It is partial if it is either in the form that a mere 
charge is created in favour of an idol or other religious object or that 
the owner retains the property in himself but grants the community 
or part of the community an 'easement’ over it for certain specified! 

purposes, e.g., dedication of land on the Bank of the Ganges for 

the purposes of a bathing ghat. 11 The distinction between a complete 
and partial dedication is that in the former case, no beneficial 
interest having been reserved for the founder, it is not heritable or 
partible amongst his heirs. It is also not alienable except in the 
manner and for the purposes recognised by Hindu law (to be shortly 
referred to). In the case of a partial dedication, on the other hand, 
the property is alienable and partible in the ordinary way, but subject 
to the charge in favour of the idol or other endowment. 12 In the 
case of a partial dedication, the owner of the property is not the 
idol or religious institution but the settlor or his heir who hold 

subject to the obligation to apply a portion of the income for the 

purposes of the endowment, e.g., where a testator bequeaths his 
property to his grandson, providing that out of the income of a 
specified property, he should perform the worship of certain family 
idols. 13 

But a dedication does not lose its absolute or complete character 
simply because the members of the settlor’s family are nominated 
as shebaits or managers 11 and given reasonble remuneration out of 
the income of the endowment as also other rights like residence 14 " 15, 
in the dedicated property. 

The question whether a dedication is complete or partial may 
not, however, be easy to decide in particular cases and has got to 
be decided according to the circumstances of each case. 

<4 The question whether the idol itself shall be considered beneficiary, subject 
to a charge in favour of the heirs or specified relatives of the testator for their 
upkeep, or that, on the other hand, these heirs shall be considered the true bene¬ 
ficiaries of the property, subject to a charge for the upkeep, worship and expenses 
of the idol, is a question which can only be settled by a conspectus of the entire 
provisions of the Will.” 16 

Sometimes it may happen that the same deed may constitute an 
absolute dedication to the idol with respect to certain properties and 
only a partial dedication as regards other properties. 17 

10 Rama Rao v. Venkataraman, A.I.R. 1947 P.C. 88. 

11 Hemantakumari v. Gourishankar, (1940) 45 C.W.N. 637 P.C. 

12 Jagadindra v. Hemantakumari, (1905) 32 Cal. 129 P.C. 

13 Gopal v. Puma, 49 I.A. 100. 

14 Pillayan v. Commrs., ll.R.E . Board, A.I.R. 1948 P.C. 25. 

15 Jadunath v. Sitaram, 44 I.A. 187. 

16 Harnarayan v. Surya Kunwari , 48 I.A. 143. 

17 Bhubaneswari v. Brojonath, 64 I.A. 203, 
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The distinction between complete and partial dedication is im¬ 
portant not only from the standpoint of succession and alienability 
but also in other respects. Thus, where there is an absolute dedi¬ 
cation so that the Deity is the owner of the property and the income 
is earmarked for the services specified by the endowment,—if there 
is a surplus of income which cannot be spent on those services, it 
would be a case for the application of the doctrine of cy pres in 
respect of the surplus. 18 

6. But though no formalities are required for the creation of 
a Hindu religious or charitable endowment, it must satisfy the 
following conditions, 10 in order to be valid— 

(a) The object or purpose of the trust must be a valid religious 
or charitable purpose according to the rules of Hindu law [see 
p. 113, ante J. 

( b ) The founder should be capable under Hindu law of creat¬ 
ing a trust in respect of the particular property which is the subject- 
matter of the trust. 

(c) The founder should indicate with sufficient precision the 
purpose of the trust and the property in respect of which it is made. 

(d) The trust must not be opposed to the provisions of law 
for the time being in force. 

7. Instead of dedication by conduct, the founder may create 
the endowment by a formal instrument. 

(a) It may be by a formal deed conveying property to the 
idol itself even though the idol has not yet come into existence. 20 In 
such a case, the better view is that the deed must be registered and 
stamped as a deed of gift. 1 

(b) He may also convey the property to trustees to hold the 
property for the purposes of the religious or charitable trust. In 
such a case, the deed must comply with the provisions of the Trans¬ 
fer of Property and Registration Acts. 

(c) In either of the above cases, if the vesting is made by a 
Will, the Will must comply with the requirements of s. 57 of the 
Indian Succession Act. 

§68. Public and private ‘debottar’. 

1. We have seen (p. 112, ante) that a ‘charitable' trust postu¬ 
lates that it is a ‘public’ trust. But in Hindu law, a religious 
endowment or trust may be public as well as private. Though it 
may seem anomalous, the distinction does not affect the religious 
character of the endowment, for, in either case the property is dedi- 

18 Pillayan v. Comtnrs., H.R.E, Board, A.I.R. 1948 P.C. 25. 

19 Mukherjea, Hindu Law of Religious and Charitable Trust, p. 62. 

20 Bhupati v. Ramlal, 37 Cal. 128. 

1 Bhoopati v. Basanta, 40 C.W.N. 1320; Mukherjea, p. 102. [ Contra, Nara- 

sitnham v. Venkat'alingam, 50 Mad. 687 (F.B.).] 
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cated to a Deity or religious worship; but while in the case of a 
‘public’ debottar the right of worship is thrown open to the public 
at large, in a ‘private’ debottar , the right of worship is confined to 
the members of a particular family (usually that of the founder) or 
the members of a definite group of persons, and the public at large 
are not entitled as of right to have access to the temple or participate 
in the worship. 

Apart from the above, it has been held by the Privy Council 2 
that in the case of a 'private’ debottar, the members of the family 
who are interested in the debottar may (with the consensus of all 
the members) divest the property of its debottar character and make 
it an ordinary secular property. 3 

Moreover, unless the debottar is ‘public’, the special laws relat¬ 
ing to religious endowments, such as the Religious Endowments 
Act, 1863; Charitable and Religious Trusts Act, 1920; s. 92 of the 
Civil Procedure Code and the like will not apply. 

2. But the question whether a particular debottar is ‘private’ 
or ‘public’ may not be very easy to decide. 

(/) Where there is an express dedication by deed, it becomes a 
question of legal construction of the deed. 

( ii ) Where, however, there is no deed, the inference is to be 
made from all the circumstances of each case, whether there was a 
dedication to the public. Thus, 

(a) Long user by the public in an open and unconcealed 
manner would be a strong evidence of dedication to the public. 4 

A dedication to the public should not be readily inferred from 
evidence of user where it is known that the temple property was 
acquired by grant to an individual or family, 5 though it is possible 
for a temple which was originally a private one to become of a public 
temple by user as of right for a considerable period of time. 5 

Illustrations, 

1. A person squatting upon a land which did not belong to him, built a mud 
hut thereon witli an idol in it, and thereafter a grant of the land was made to 
him, personally and his heirs ‘generation after generation’. Subsequently, the 
temple attained fame and devotees came in large numbers with offerings which 
were taken by the family and portions of the land were let out by, the family and 
also used for family purposes, such as cremation, without any interference by the 
public. 

Held, no public trust could be inferred in the circumstances even though no 
Hindu worshipper was ever turned away or prevented from worshipping the deity. 5 

2 Doorga Nath v. Ramchandra, 4 I.A. 52. 

3 This view follows the rule of English Equity (p. 148 ante) that the bene¬ 
ficiaries of a private trust, being sui juris, may put an end to the trust, by common 
consent. But the application of this principle to the case of Hindu religious 
endowments has been criticised both by Judges as well as jurists, [see pp. 193-4, 
Mukherjea, Hindu Law of Religious and Charitable Trust], 

4 Lakshmana v. Subramaniya, A.I.R. 1924 P.C. 44. 

5 Bhaguan Din v. Gir Har, A.I.R. 1940 P.C. 7. 



CH. XI.] RELIGIOUS AND CHARITABLE TRUSTS IN INDIA 


185 


2. A person installed an idol at his house in pursuance of a dream and 
allowed Hindus of all castes to worship the idol as \\ it was a public idol. He 
himself acted as the pujari and with the income received from the offerings, 
managed the temple and discharged all the expenses of the temple as if it, was a 
public temple. 

Held , the circumstances led to the inference that the founder had dedicated 
the temple to the public. 6 - 7 

( b) The fact that repairs and additions to the temple build¬ 
ings are made or festivals are performed with public subscriptions 
raises a presumption of dedication to the public. 6 ' 7 

(c) The fact that the performance of the worship of the idol is 
made in accordance with the rites of a particular sect is an evidence 
of dedication to that sect. 8 

§ 68 . How created under Mahomedan law. 

1. In Mahomedan law, a gift for religious or charitable pur¬ 
poses is called a Wakf. Its statutory definition is : “Wakf means 
the permanent dedication by a person professing the Mussalman 
faith of any property for any purpose recognized by the Mussalman 
law as religious, pious or charitable” (Mussalman Wakf Validating 
Act, 1913). Hut the word ‘charity* has a much wider meaning under 
the Mahomedan law than under the English law, and includes 
provisions for one’s children and descendants, provided an ultimate 
benefit is reserved for the poor or other religious, pious or charitable 
purpose recognised by the Mohamedan law. 

2. A wakf may be created by word of mouth, and no particular 
form of grant is necessary, provided only the intention to dedicate 
for purposes of the wakf is clearly expressed. 9 Nor is it necessary 
that the word ‘wakf’ itself should be used, if from the general nature 
of the grant itself the dedication may be inferred. In such a case, 
the actings or statements of the grantee or his successor may be 
relevantly taken into ^account as to the interpretation of the original 
grant, while the method in which the property has been treated in 
the administrative records may also throw light on the same problem, 
though they are not conclusive. 10 

3. A wakf may also be created by Will or by a deed inter vivos. 
It may be noted that a Mahomedan Will is not governed by the 
Indian Succession Act and may be made in any form. As to a wakf 
by a deed inter vivos, —neither the Indian Trusts Act nor the Transfer 
of Property Act applies, but it has been held 11 that a wakfnama by 
which property of the value of Rs. 100/- or upwards is dedicated 
requires to be registered under s. 17 (/) ( b ) of the Indian Registra¬ 
tion Act. 


6-7 Lakshmana v. Subramaniya, A.I.R, 1924 P.C. 44. 

8 Mohan v. Gordhan, 40 I.A. 97. 

9 Hamid v. Mahomed, A.I.R. 1922 P.C. 384. 

10 Raza v. Yadagar, (1923) 28 C.W.N. 937 P.C. 

11 Rustom v. Mushtaq, (1920) 42 All. 609 P.C. 
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§69. Hindu and Mahomedan Endowments, how far trusts. 

/ 

1. It has been already pointed out, that in Vidyavaruthi v. 
Balusamy , 12 the Privy Council observed that foundations of the 
Hindu and Mahomedan systems differ fundamentally from the juri¬ 
dical conception of a trust under the English law. Under the 
English trust, the property is conveyed to trustees and the legal 
ownership is vested in them, while the trustees have no beneficial 
interests in themselves and they hold for the benefit of the cestui que 
trusts. But neither under the Hindu 12 nor under the Mahomedan 
system 13 is the property conveyed to the shebait or the mutwalli 
(head or manager of the endowment). “Nor is any property vested 
in him; whatever property he holds for the idol or the institution he 
holds as manager with certain beneficial interests regulated by 
customs and usage.” 12 

2. Thus, a Hindu religious endowment such as a private Idol 
or a public temple is recognised by the law as a juridical person 14 
and the property is vested in such person, and though the Deity can 
act only through persons such as a shebait or manager, they earn 
act for it only within the scope of their authority. 15 

3. Similarly, a wakf in Mahomedan law means the tying up of 
property in the ownership of God the Almighty and the devotion of 
the profits for the benefit of human beings. When once it is declared 
that a particular property is wakf, the right of the wakif is extinguish¬ 
ed and the ownership transferred to the Almighty. 16 The property 
in respect of which a wakf is created is not merely charged with such 
several trusts as he may declare, while remaining his property in his. 
hands. It is in very deed ‘God’s acre’ and this is the basis of the 
settled rule that such property as is held in wakf is inalienable except 
for the purposes of the wakf. 17 The manager of the wakf is the 
mutwalli , the governor, superintendent or curator. In the case of 
khankas the head is called sajjadanashin. But neither the sajjadanashin 
nor the mutwalli has any right in the property belonging to the wakf, 1(V 
and cannot, therefore, be said to be a ‘trustee’ in the English sense. lft 

4. Certain statutes have, however, treated these endowments 
as trusts. Thus, a suit for the proper administration of a Hindu or 
Mahomedan public charitable or religious endowment lies under s. 92 1 
of the Civil Procedure Code. 18 * 19 Section 14 of the Religious Endow¬ 
ments Act, 1863, provides a remedy for breach of trust by the trustees 
of a Hindu or Mahomedan religious establishment of public nature. 

12 Vidyavaruthi v. Balusamy, (1921) 44 Mad. 831 P.C. 

13 Alla Rakhi v. Ahdur Rahim, A.I.R. 1934 P.C. 77. 

14 Pramatha v. Pradyumna, (1925) 30 C.W.N. 25 P.C. 

15 Nainipillai v. Ramnathan, (1923) 47 Mad. 337 P.C. 

16 Vidyavaruthi v. Balusamy, (1921) 44 Mad. 831 (840) P.C. 

17 Ahdur Rahim v. Narayan, (1922) 28 C.W.N. 121 P.C. 

18-19 Ahdur Rahim v. Barkat, (1928) 55 Cal. 519; Mahomedally v. Akbarally y 
(1934) 38 C.W.N. 452 P.C. 
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5. The most important of the statutory provisions relating to 
the present topic is s. 10 of the Limitation Act, as amended in 1929. 
In Vidyavaruthi v. Balusamy , 20 the Privy Council held that the head 
of a Hindu or Mahomedan religious endowment was not a trustee in 
the English sense of the term and it could not be said that the endow¬ 
ed property was ‘vested’ in the shebait, mohunt, mutwalli and the 
like; accordingly, these persons were entitled to plead limitation in 
a suit to recover endowed property from their hands. 

The Amendment Act of 1929 has superseded the above Privy 
Council decision on the point, bv inserting the following provision as 
the second paragraph to s. 10 of the Indian Limitation Act: 

“For the purposes of this section any property comprised in a Hindu, 
Muhammadan or Buddhist religious or charitable endowment shall be deemed to 
be property vested in trust for a specific purpose, and the manager of any such 
property shall be deemed to be the trustee thereof. ” 

The amendment thus puts Hindu and Mahomedan religious and 
charitable endowments on the same footing as other trust funds 
which definitely vest in a trustee. Since this amendment, shebait.s , 
mutwallis etc., are ‘express trustees 9 for the purpose of limitation 

and they cannot plead bar of time in a suit contemplated by this 
section. 

§70. Status and powers of Shebaits, Mutwallis etc. 

I. Shebait. 

1. As regards the property of the debottar, the shebait is in 
the position of a trustee 1 since he has to manage and administer it 
for the purposes of the foundation, and is strictly accountable for the 
management as a trustee. 20 

2. On the other hand, the shebait is not a trustee in the English 
sense of the term inasmuch as the property is not vested in the 
shebait but is vested in the Deity and the Shebait is merely a manager 20 
and a transferee from a shebait does not get any protection, unless 
the transfer is justified by necessity, as explained below. 

3. But a shebait has a power of alienating the endowed property 
for purposes of legal necessity as well as for benefit of the estate 2 * 3 
and a transferee from the shebait gets a good title either on proof of 
the actual existence of such necessity or on proof of bona fide enquiry 
by him as to the existence of such necessity. 4 The necessity that 
justifies the alienation is the necessity existing at the time of the 
alienation and a bona fide creditor or transferee is not affected by 
the fact that the necessity had been brought about by the past mis¬ 
deeds of the shebait himself. 5 


20 Vidyavaruthi v. Balusamy, (1921) 44 Mad. 831 P.C. 

1 Ramanathan v. Murugappa, (1906) 29 Mad. 283 P.C. 

2J3 Prasannakumari v. Gulab, (1876) 23 W.R. 253 P.C. 

4 Hanooman Pershad v. Babooee, (1856) 6 M.I.A. 393. 

5 Niladri v. Chaturbhuj, (1926) 31 C.W.N. 221 P.C. 
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4. On the other hand, it is now settled^ 7 that a transfer by a 
shebait without legal necessity is not void ab initio, but is only 
voidable. It is accordingly valid during the grantor’s lifetime, 
though not against his successors. For the same reason, the alienee 
can claim title by adverse possession against the endowment from 
the time of the death or cessation ot office of the transferor shebait. .* 

5. The shebait also represents the idol or the endowment in 
legal actions, 9 and has a right of property in his office which is 
heritable. 10 In almost all such endowments the shebait has a share 
in the usufruct of the debottar property. But even where no 
emoluments are attached to the office of a shebait, he enjoys some 
interest in the endowed property which has the character of a 
proprietary right. 11 

In short, the position of a shebait is a peculiar one— 

“Both the elements of office and property, of duties and personal interest, 
are mixed up and blended together in the conception of Shebaitship . 

II. Mohunt. 

1. A Mutt is a religious institution of the nature of a monastery, 
the object of which is to impart spiritual instruction to the disciples 
.and followers of the Mutt and to maintain a line of religious teachers 
competent to impart such instruction according to the tenets of the 
.school to which the Mutt belongs. The head of the Mutt is the 
spiritual teacher or Acharya for the time being, known as the Mohunt. 
The Mohunt has a secular and a religious capacity which are inter¬ 
dependent and inseparably blended. He is the head of the institution. 
He sits upon the gadi; he initiates candidates into the mysteries of 
the cult; he superintends the worship of the idol and the accustomed 
spiritual rites; he manages the property of the institution; he 
administers its affairs; and the whole assets are vested in him as the 
owner thereof in trust for the institution itselt. 12 

2. Like the idol in a temple or devasthanam, the Mutt has also 
.been recognised as a juridical person, 13 but in the case of a Mutt, 
the ideal person is not the idol, if there be any, but the head of the 
institution or Mohunt, who has been described as a corporation sole. 
Thus, while in the case of a debottar, the property is not vested in 
the shebait, but in the idol, in the case of a Mutt, the property is 

6 Subbaya v. Mustapha. (1923) 28 C.W.N. 493 P.C. 

7 Nainipillai v. Ramnathan, (1923) 28 C.W.N. 809 P.C. 

8 Ramcharan v. Naurangi, (1932) 37 C.W.N. 541 P.C. (This decision of the 
Privy Council removes the impression created by some earlier authorities that an 
alienation by a shebait without necessity is altogether void. In this respect, the 
.powers of the manager of a Hindu endowment are clearly larger than those of the 
manager of a Mahomedan endowment). 

9 Jagadindra v. Hemantakumari, (1904) 8 C.W.N. 809 P.C. 

10 Bhabatarini v. Ashalata, (1943) 47 C.W.N. 599 P.C. 

11 Angurbala v. Debabrata, (1951) S.C.R. 1125. 

12 Ram Prakash v. Anand, A.I.R. 1916 P.C. 256. 

13 Manohar v. Lakshmiram, (1888) 12 Bom. 247, affirmed by Chotalal v. 
Manohar, (1900) 24 Bom. 50 P.C. 
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vested in the reigning Mohunt, unless there be any usage to the 
contrary. 14 

3. But although large administrative powers are vested in Lhe 
reigning Mohunt, his position is that of a trustee like that of a 
shebait [p. 187, ante], in the sense that he has to hold the property 
for the purposes of the Mutt and is answerable for its administration 
as a trustee. 13 

Hence, the Mohunt is not only a spiritual preceptor but also a 
trustee in respect of the Mutt over which he presides. 14 His power* 
of alienation, therefore, are no greater than that of a shebait and can 
be justified only by proof of legal necessity or preservation of the 
institution. 15-16 

On the other hand, as the Supreme Court has observed in the 
Shrirur Mutt case, 17 it would not be correct to say that a Mohant is a 
mere manager or a trustee in the strict English sense, having no 
beneficial interest in the endowed property. 

“Mohantship is not a mere office. A superior of a Mutt has not only 
duties to discharge in connection with the endowment but he has a personal 
interest of a beneficial character which is sanctioned by custom and is much larger 

than that of a Shebait in the dcbottar property .Thus in the conception of 

Mohantship, as in Shebaitship, both the elements of office and property, of duties 
and personal interest are blended together and neither can be detached from the 
other. The personal interest of the Mohant in the endowments attached to an 
institution is manifested in his large powers of disposal and administration and 

his right to create derivative tenures in respect to endowed properties. .. 

It is true that Mohantship is not heritable like ordinary property, but that is 
because of its peculiar nature and the fact that the office is generally held by an 
ascetic, whose connection with his natural family being completely cut off, the 
ordinary rules of succession do not apply”. 17 

III. Mutwalli. 

1. A Mutwalli, like a shebait, is the manager of the Wakf, 
but the property does not vest in him as in the case of an English 
trustee. 173 It is vested in the Almighty as soon as the Wakf is 
created. 18 Accordingly, a Mutwalli has no power to alienate the 
Wakf property in any form or for any purpose, unless expressly 
empowered by the deed of Wakf or with the permission of the 
Court. 18-19 In this respect, the powers of a Mutwalli are more 
restricted than that of a Shebait. 20 


13 See foot-note 13 at p. 188, ante. 

14 Arunachellam v. Venkatachalapathi, (1919) 43 Mad. 253 P.C. 

15 Daivasikhamoni v. Periyanan, (1936) 59 Mad. 809 P.C. 

16 Nainipillai v. Ramnatham, (1924) 28 C.W.N. 809 P.C. 

17 Comtnr ., H.R.E. v. Lakshmitidra, (1954) S.C.A. 415 (427). 

17a Rustom v. Mustaq, (1920) 42 All. 609 P.C. 

18 Abdur Rahim v. Narayan, (1922) 28 C.W.N. 121 P.C. 

19 Masjid Sahidganj v. Gurudwara, (1940) 44 C.W.N. 957 (965) P.C. 

20 Sailendra v. Hade Kaza , (1931) 36 C.W.N. 193. 
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2. But the Mutwalli, like a shebait, is liable for maladminis¬ 
tration as a trustee, 1 and is liable to be removed in similar circum¬ 
stances. 2 And, for the same reason, s. 92 of the Civil Procedure 
Code is applicable to the case of a public Wakf. 3 

IV. Sajjadanashin. 

1. A sajjadanashin is the head of a khankah which is an insti¬ 
tution analogous in many respects to a Mutt . He is the teacher of 
religious doctrines and rules of life, and the manager of the institu¬ 
tion and the administration of its charities and has 'in most cases a 
larger interest in the usufruct than an ordinary Mutwalli. 1 

2. But the property is not vested in the Sajjadanashin 1 just as 
in the case of a Mutwalli, and his powers of alienation are similarly 
restricted. 


1 Vidyavaruthi v. Balusamy, (1921) 44 Mad. 831 P.C. 

2 Husain v. Nur Husain, (1928) 32 C.W.N. 769 (see p. 154n, ante). 

3 See foot-note 18 at p. 189, ante . 



CHAPTER XII. 


SATISFACTION AND ADEMPTION 


§71. What is Satisfaction. 

1. The rules of Satisfaction (and Ademption) are rules establish¬ 
ing presumption —presumption as to the intention of a person in cases 
In which the primary rule is that the intention of the person is to 
take effect (i.e., in wills and settlements). They are based on the 
maxim ‘Equity imputes an intention to fulfil an obligation’. Where 
a man is under an obligation to do an act, and he does some other 
act which is capable of being considered as a fulfilment of that obli¬ 
gation the latter act will be so considered, for Equity presumes that 
a man intends to be ‘just’ before he affects to be ‘generous’ [cf. 
p. 35, ante]. Thus, generally speaking, if A who owes X a debt of 
j£100, afterwards gives by his will a legacy of £200 to X, without 
saying anything of the debt, there is a presumption that the legacy 
was intended by the testator to satisfy the debt due by him to X. 
Consequently X cannot claim both the legacy as well as a payment 
of the debt. If he accepts the legacy, he cannot claim the debt and 
if he insists on being paid the debt, he cannot claim the legacy. 
Satisfaction has thus been defined as “ the making of a donation with 
the intention that it shall be taken as an extinguishment of some 
claim which the donee has on the donor/' The rules of satisfaction, 
however, differ as the claim to be satisfied is (i) an ordinary debt or 
fit) a debt of a particular kind, viz., an obligation to give a ‘portion’ 
to ( i.e make a provision for) a child. The difference lies in this 
that in the case of a stranger the Court does not favour much the 
presumption of satisfaction and will lay hold of trifling circumstances 
in order to prevent its application, but that it is strongly in favour of 
the presumption as against a child of the donor. Let us treat them 
separately. 

2. The cases in which satisfaction arises are usually grouped 
under four heads— (I) Satisfaction of debts by legacies; (II) Satis¬ 
faction of portion-debts by legacies, or by portions; (III) Satisfaction 
of legacies by legacies; and (IV) Satisfaction of legacies by portions. 
It may, however, be observed that while in the first two cases what 
is satisfied is a debt previously incurred, in the last two cases, it is 
a legacy previously given, by the donor. Strictly speaking, there¬ 
fore, only the first two cases are cases of Satisfaction; and the last 
two cases are properly called cases of Ademptio?i : for satisfaction 
fas will appear from the above) presupposes an ‘obligation’, whereas 
there is no obligation where a legacy precedes. The doctrine of 
Ademption, in fact, is fundamentally different from that of Satisfac¬ 
tion in the strict sense. Hence, though the term Satisfaction is 
usually used to indicate all these four cases, it would be better first 
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to discuss the two cases properly falling* under the doctrine of 
Satisfaction, and then to distinguish from the former the doctrine of 
Ademption as applied in the remaining two cases. 

(I) Satisfaction of Debts by Legacies: The general rule is 
“that if one being indebted to another in a sum of money, does by 
his will give him a sum of money as great as or greater than the 
debt, without taking any notice at all of the debt this shall, neverthe¬ 
less, be in satisfaction of the debt, so that he shall not have both the 
debt and the legacy” [Talbot v. Shrewsbury, (1714) Prec. Ch. 394]. 
That is to say, if a testator gives a legacy to his creditor, there is a 
presumption that the testator intended the legacy to be in satisfaction 
of the debt, provided that (a) the legacy is equal or greater than 
the debt, ( b ) the legacy is a definite sum of money, and (c) the debt 
has been incurred before the will, and was outstanding at the date 
of the will. 

But unless these conditions are fulfilled, there will be no satis¬ 
faction, and the creditor may then claim both the debt as well as the 
legacy. Again, as we have stated above, the doctrine of satisfaction 
of ordinary debts is not much favoured nowadays, and the Court 
will lay hold of slight circumstances to defeat the presumption (on 
the ground that the doctrine is founded merely on the presumed 
intention of the testator and not on any rule of justice),—so that as 
Maitland puts it, “it is not very often that a debt, not being a portion 
debt is satisfied by a legacy/' Thus— 

(i) Where the legacy is less than the debt, there will be no 
satisfaction,—not even pro tanto. Thus, if A incurs a debt of ^100 
to X, and leaves by his will ^50 to X, X may exact the whole of 
his debt and also claim the whole of the legacy—there is no presump¬ 
tion that the testator intended that the legacy should satisfy the debt 
partially, (i.e., to the extent of £o0). And small differences between 
the debt and the legacy will be regarded as sufficient to exclude the 
presumption of satisfaction. 

(it) Where the legacy is not a pecuniary legacy, or is not an 
ascertained sum of money, e.g., a legacy of the residue, or is other¬ 
wise contingent or uncertain, there will be no satisfaction. 

(Hi) Where the debt of the testator was contracted subsequently 
to or contemporaneously with the making of the will,, there will be 
no satisfaction, for he cannot be presumed to have intended a legacy 
to be in satisfaction of a debt that did not exist at the time when he 
executed the will. 

(iv) Where the will contains an express direction for the pay¬ 
ment of debts and legacies or of debts only, both will be payable* 
and there will be no satisfaction. [Chancey's Case, (1725) 1 P. W> 
408 ]. 
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(II) Satisfaction of Portion-debts by Legacies (or by 
Portions); Where a fathei (or a person in loco parentis 1 ) covenants 
to make a provision for a child (or quasi-child) and afterwards gives 
him a legacy, the presumption arises that the provision made by the 
will is meant to be a satisfaction of the outstanding obligation to 
make a provision. A ‘portion’ means ‘something given to establish 
a child in life.’ Here the satisfaction is thus of a debt of a peculiar 
kind, viz., of an obligation to give a portion, and the presumption 
of satisfaction is much stronger in this case than in the case of 
ordinary debts,—the difference being due to the existence in the 
present case of parental relation between the testator and the donee. 
If a father gives a legacy to a child simpliciter , the Court under¬ 
stands him as giving a portion, so that if the father has previously 
incurred a portion-debt in favour of that child, such debt will be 
satisfied. The prnciple is that Equity leans strongly against double 
portions. Where the parental relation exists, the Court from its know¬ 
ledge of the ordinary dealings of mankind concludes that the parent 
does not mean to provide doubly for any one of his children, so as to 
bring inequality amongst them. Obviously, therefore, a portion-debt 
may be satisfied not only bv a legacy, but also by a subsequent portion 
or settlement actually made. (But it is to be noted that every gift 
made by a parent for the benefit of his child is not a ‘portion’. A 
portion implies something that may be called a substantial provision 
regard being had to the circumstances of the parties). 2 

The doctrine of satisfaction in this case rests on two conditions— 

(a) That the person making the provisions is the father, or a person 
in loco parentis . Thus, there will be no presumption of satisfaction 
as against an illegitimate child, for he is a stranger in the eye of law. 
But an illegitimate child or even a stranger would be bound by the 
doctrine, if the donor has ‘placed himself in loco parentis f towards 
such person (i.e., has conducted in such a way as may give rise to 
the belief that he holds himself morally bound to make some pecuni¬ 
ary provision for him such as fathers make for their children). 

(b) That there is a portion-debt outstanding at the date of the will. 
Accordingly, if the father has actually given property to the child, 
and afterwards gives him a legacy, or makes some other provision, 
the child will take both. Again, if the debt is not a portion-debt, a 
subsequent provision for the child wilf not operate as a satisfaction 
of such ordinary debt. 

1 A person is said to be in loco parentis when he has undertaken the duty 
of the father to make provision for his child; and the fact that a person has so 
acted as to raise a moral obligation to provide for the child affords a strong in¬ 
ference in favour of his having assumed the parental character (Snell). 

2 Gifts made by a will or by marriage settlement are always treated as 
portions, and so are substantial advances made with the object of establishing the 
child in life or making a provision for him. But payment of a son’s debts is 
not usually a portion (Snell). 
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But once these conditions are fulfilled, the presumption will not 
be rebutted by trifling circumstances. The doctrine of satisfaction 
of portion-debts thus differs from that of ordinary debts in two 
respects,—( i) Even if the benefit given by the will is less than the 
portion-debt, there will be a presumption of satisfaction pro tanto, 
i.e., so far the benefit goes. For example, if A covenants to provide 
for his child a portion of ^100, and afterwards gives him a legacy 
of £50 (or actually advances him £50 on his marriage), the portion- 
debt will be deemed to have been partially satisfied to the extent of 
^50. That is to say, the child cannot claim from A more than ^50 
besides the legacy (or gift) of £ 50. (ii) Secondly, small differences 
between the two provisions will not exclude the presumption. (It 
must be noted, however, that if there is substantial difference between 
them, there will be no satisfaction. For example, an agreement to 
give land would not be satisfied by a legacy, nor would a legacy be 
adeemed by a gift of stock-in-trade.) Again, (iii) the two provisions 
must be of the same character. Thus, a covenant to pay ^1000 
would not be satisfied by a devise of Blackacre. 

§72. Ademption distinguished from Satisfaction. 

So far we have discussed how a debt may be satisfied by a 
subsequent legacy or provision. Now we shall see how a legacy 
may be adeemed by a subsequent legacy or provision. While satis¬ 
faction has been defined as ‘the donation of a thing with the intention 
that it shall be taken in extinguishment of some prior claim of the 
donee', ademption may be defined as ‘the donation of a thing with 
the intention that it shall be taken as a substitution for a gift 
previously made by a will in favour of the donee'. Ademption thus 
differs from satisfaction in important respects (which may be best 
illustrated by comparing the two typical cases of satisfaction and 
ademption,—Satisfaction of portion-debts by legacies or by portions, 
and Ademption of legacies by portions). 

Firstly, satisfaction arises only when there is a pre-existing debt 
which is followed by a gift—a gift actually made (inter vivos) cannot 
be satisfied by a subsequent gift but ademption arises when a benefit 
actually given by a will precedes the gift. “ Satisfaction 99 as 
Maitland puts it, 'presupposes an obligation—there must be something 
to be satisfied, and a completed gift leaves nothing to be satisfied 
For example, (1) if A actually hands over ^1000 to trustees of his 
son’s marriage settlement (or buys a business for his son for ^1000) 
and afterwards gives a legacy of ^1000 to his son there can be no 
talk of satisfaction, for there is 7iothing to be satisfied, and the child 
will take both provisions. But (2) suppose the will precedes. A 
gives his son a legacy of £ 1000, and then on his marriage makes 
a settlement of the amount upon his son (or buys him a business for 
;£1000); the presumption arises that the legacy is adeemed by the 
settlement or provision. The reason behind this difference in treat¬ 
ment is that a gift^by will is not a completed gift like one effected by 
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a transfer inter vivos . A legacy is revocable and an intention that 
it is revoked may be presumed from subsequent gifts made by the 
testator. 

Secondly, a debt may be satisfied only by an actual gift or pay¬ 
ment, but “a legacy may be adeemed either by a completed gift or 
by the acceptance of an obligation —by a settlement or by a covenant 
to settle’’ (Maitland). Thus if A bequeaths by his will ^1000 to his 
daughter, and then on her marriage either (a) actually pays over 
,41000 to the trustees of her marriage settlement, or (b) covenants 
that he will pay them ^,1000, in either case the presumption will 
arise that the legacy is adeemed. 

Thirdly , as to the effect of the presumption,—ademption operates 
by way of substitution of the benefit given by the will, and the donee 
has no choice whether he shall take the subsequent provision or rely 
on the legacy given by the will. He depends solely on the bounty 
of the donor. And the subsequent gift operates by way of revocation 
of the legacy, irrespective of the donee’s assent thereto, for the 
testator has absolute power to revoke or alter his will. But in satis¬ 
faction, the legatee may choose to have his debt rather than the 
legacy [c/. p. 191]. In this case, the testator, when he makes his 
will, is under a liability which he cannot revoke or avoid, and nothing 
that he can do by his will can deprive the legatee of his ordinary 
right of a creditor. In other words, (a) when a will precedes a 
settlement the Court will read the settlement to be ‘in lieu of what 
the testator has given by his will’, and the child is bound to take 
under the settlement; but ( b ) when a covenant to settle precedes 
a will, the Court reads the legacy to be ‘in lieu of what the testator 
is already bound to give, if the person to whom he is so bound will 
accept it/ 

Fourthly , for the very same reason, “it is easier to assume an 
intention to adeem than an intention to give a legacy to be in satis¬ 
faction of an existing obligation.’’ 

§73. Cases of Ademption. 

The cases in which ademption arises may now be considered : 

{I) Ademption (or Satisfaction) of Legacies by Legacies: 

Where two legacies are given to the same person (not being a child), 
the presumption arises that they are substitutional. But in this case 
the presumption of ademption is not very strong, and does not, 
generally, arise unless the legacies are of equal amounts, and given 
by the same will. 

(II) Ademption (or Satisfaction) of Legacies by Portions: 

This case has been fully explained above, while distinguishing 
ademption from satisfaction. The rule may be stated thus : “Where 
a testator gives a legacy to a child or to any person towards whom 
he has taken on himself parental obligations, and afterwards makes, 
or enters into a contract to make, a gift in favour of the same legatee, 
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then there is a presumption that both gifts were made to fulfil the 
same natural or moral obligation of providing for the legatee and 
consequently, the gift inter vivos is in substitution for the legacy.” 
This case, it may be noted, is just the converse of the case of satis¬ 
faction of portion-debts by legacies. Both are based on the principle 
of ‘leaning against double portions.’ For the application of this 
rule of ademption, as in the corresponding case of satisfaction,— 

( i ) Parental relation or its equivalent must exist . No such presump¬ 
tion arises in the case of a stranger [Ex parte Pye , (1811) 18 Ves. 
140]. (ii) The gift must be of the nature of a ‘portion’ and must 
be somewhat of the same character as the legacy. (Hi) The subse¬ 
quent provision need not be equal to or greater than the legacy (if it 
is less, there will be ademption pro tanto. For example, if A 
bequeaths ^1000 to his son, and then gives him ^500 by way of 
portion, the son will on A J s death be able to demand another ^500). 
But the maxim “Equity leans against double portions” applies with 
a greater force to this case than in the corresponding case of satis¬ 
faction. Thus, ( i) a legacy may be adeemed not only by actually 
giving a portion but also by a covenant to give a portion. Again,, 

(ii) though the two provisions must be of similar character, very 
considerable differences between them have been held not to exclude 
this presumption. 3 

§74. No Presumption in India. 

1. In India, the English rule of presumption relating to satis¬ 
faction and ademption has been discarded and if a testator wants to 
satisfy his obligation by a subsequent gift, he must do so by express 
words. The Indian rules are contained in ss. 177-179 of the Indian 
Succession Act. The reasons for the departure from the English 
law have been thus explained by the Law Commissioners : “We 
have departed from the English law where its provisions appeared 
to us to be objectionable in themselves, or specifically inapplicable 
to India. Above all things we have aimed at giving effect to the 
plain meaning of the words of the testator, without endeavouring 
to do or to say for him that which he has not done or said for him¬ 
self. We have accordingly discarded the rules.by which the English 
Courts are compelled to presume in the absence of any intimation of 
a contrary intention— 

(a) that where a debtor bequeaths to his creditor a legacy 
equal to or exceeding the amount of his debt the legacy is meant by 
the testator to be a satisfaction of the debt; (b) that where a parent 

3 It is to be noted that the rules of satisfaction and ademption are only 
rules of presumption, and can therefore be rebutted by parol evidence of a contrary 
intention of the settlor or testator. But extrinsic evidence is not admissible to 
raise a presumption of satisfaction or ademption in the first instance. For ^ex¬ 
ample, if a man covenanted to settle £1000 upon his daughter, and then by his 
will devised Blackacre to her, there would be no presumption of satisfaction [c/. 
p. 194], and external evidence would not be admissible to show that the testator 
had intended his daughter to take Blackacre in lieu of the £1000. 
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who is under a legal obligation to provide a portion for his child 
fails to do so the legacy shall be deemed to be satisfaction or fulfil¬ 
ment of the obligation; (c) that where a father bequeaths a legacy 
to a child and afterwards advances a portion for that child, he thereby 
adeems the legacy.” 

2. Ss. 177-179 of the Succession Act are as follows— 

“177. Where a debtor bequeaths a legacy to his creditor, and it does not 
appear from the will that the legacy is meant as a satisfaction of the debt, the 
creditor shall be entitled to the legacy as well as to the amount of the debt. 

178. Where a parent# who is under obligation by contract to provide a 
portion for a child, fails to do so, and afterwards bequeaths a legacy to the child, 
and does not intimate by his will that the legacy is meant as a satisfaction of the 
portion, the child shall be entitled to receive the legacy as well as the portion. 

179, No bequest shall be wholly or partially, adeemed by a subsequent pro¬ 
vision made by settlement or otherwise for the legatee. 

Illustrations . 

(0 A bequeaths 20,000 rupees to his son B. He afterwards gives to B the 
sum of 20,000 rupees. The legacy is not thereby adeemed. 

(ii) A bequeaths 40,000 rupees to B, his orphan niece, whom he had brought 
up from her infancy. Afterwards, on the occasion of B’s marriage, A settles 
upon her a sum of 30,000 rupees. The legacy is not thereby diminished. 1 ’ 

3. But the rules as to construction of double bequests, contained 
in s. 101 of the Indian Succession Act, are substantially the same as 
in England : 

“Where a will purports to make two bequests to the same person, and a 
question arises whether the testator intended to make the second bequest instead 
of or in addition to the first; if there is nothing in the will to show what he 
intended, the following rules shall have effect in determining the construction to 
be put upon the will:— 

(a) if the same specific thing is bequeathed twice to the same legatee in the 
same will or in the will and again in the codicil, he is entitled to receive that 
specific thing only. 

(b) Where one and the same will or one and the same codicil purports to 
make, in two places, a bequest to the same person of the same quantity or amount 
of anything, he shall be entitled to one such legacy only. 

(c) Where two legacies of unequal amount are given to the same person in 
the same will, or in the same codicil, the legatee is entitled to both. 

(d) Where two legacies, whether equal or unequal in amount, are given to 
the same legatee, one by a will and the other by a codicil, or each by a different 
codicil, the legatee is entitled to both legacies. 

Explanation .—In clauses (a) to (d) of this section, the word “will 11 does not 
include a codicil.” 
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§75. The Doctrine of Election. 

t 

1. Election may be defined as “the choosing between two rights 
when there is a clear intention that both were not to be 'enjoyed.” 
Election arises when there is a duality of gifts in the same instru¬ 
ment—two inconsistent alternative donations, the one of which the 
donor has no power to make without the assent of the donee of the 
other. The commonest application of the doctrine is where a person 

(A) has by a will or deed affected to dispose of the property of 
another ( B ) to a third person (C), and has by the same instrument 
also given some other property belonging to himself to that other 

(B) . In such a case, an intention of the donor is implied that the 
donee (15) is entitled to the gift made to him (by .4), only if he elects 
to permit the gift to the third person (C) to take effect. 

2. The principle upon which this equitable doctrine is based is 
that “He who accepts a benefit under an instrument must adopt the 
whole of it, conforming to all its provisions and renouncing every 
right inconsistent with it” [Codrington v. Codrington, (1875) 7 H. L. 
854]. It is also commonly expressed by the dictum, “A man cannot 
both approbate and reprobate”. That is to say, the donee (B) 
cannot enjoy both the benefit given by the donor as well as the right 
to his own property. He is entitled to the benefit only upon ‘con¬ 
forming to all the provisions of the instrument’, i.e ., by renouncing 
the right to his own property attempted to be disposed of by the 
donor. To accept the benefit and at the same time to decline the 
burden is to frustrate the intention of the donor. (The doctrine is 
thus based on the highest principle of equity and justice, and is not 
peculiar to English condition). The donee is put to his election to 
take either under or against the instrument. He has two courses- 
open to him; (a) If he elects to take under the instrument, by accept¬ 
ing the benefit given to him by A, he must relinquish the right to his 
own property which has been given to C by A. ( b ) If, on the other 
hand, he elects to take against the instrument, and will not give up 
his own property which the donor has intended to give away, then 
Equity will interfere, and sequester the benefit conferred upon him 
under the instrument for the purpose of compensating the person 

(C) whom he disappoints by insisting on his proprietary rights . 

3. It is to 'be noted carefully that when the donee ‘reprobates' 
or elects against the instrument he does not lose the whole of the 
benefit given to him under the instrument, but only so much of it as 
will be required to compensate the person who has been disappointed 
by his election against the instrument. It has been settled after a 
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conflict of judicial decisions, that compensation and not forfeiture 
is the principle that is to be applied when the donee elects against 
the instrument. The result is, that the ‘refractory’ donee will not 
only be able to retain his own property, but will also be entitled to 
claim so much of the benefit given by the donor that remains after 
compensating the ‘disappointed’ donee for the loss of the property 
that the donor designed for him. Take an example : X is tenant 
in fee simple of Blackacre. A testator devises Blackacre to Y, and 
bequeaths to X a legacy of ^1000 (by the same will). X insists on 
retaining Blackacre. X will then have to abandon (not all claim to 
the legacy, but) so much of the legacy of ^1000 as will serve to 
compensate V for the loss of Blackacre. Now suppose, that the 
value of Blackacre is only ^500. A" will then be able to retain not 
only Blackacre but also ^500,—the surplus of the legacy that remains 
after compensating Y. (Of course, if the value of Blackacre is 
greater than or equal to the legacy, it matters little to him whether 
the rule to be applied is one of compensation or forfeiture, simply 
because then there will be no surplus of the benefit left for him). 

§76. Conditions necessary to raise a case of Election. 

To raise a case of election— 

(/) The donor must give the property of the donee to a third 
person. 

(2) The donor must in the same instrument give to the donee 
some property which is actually his own (otherwise there is nothing 
out of which compensation may be made to the third party, if the 
donee elects against it). 

(3) The property of the donee attempted to be disposed of must be 
alienable (by the donee himself), otherwise the donee will not be in 
a position to comply with the wishes of the donor. 

(4) The property given to the donee must be such that it can be 
used to compensate the third person. No election is to be made 
where it is inalienable. Thus if property is given to a married 
woman subject to a restraint on alienation, and some free property 
of hers is given away by the instrument, she will not have to elect. 
She will be able to retain her own property, and also take the gift, 
for it has been made inalienable [Re Vardon’s Trusts , (1885) 31 Ch. 
D. 275]. 

(5) There must appear on the face of the instrument a clear 
intention on the part of the donor to dispose of that which is not his 
own, though it is immaterial whether he knew or did not know that 
he was attempting to give away another’s property. That is to say, 
the doctrine of election is not based on a mistaken belief of the donor 
that the property attempted to be disposed of was his own. But at the 
same time, in order that a case of election may be raised, it must 
clearly appear in the instrument itself that the donor has attempted 
to dispose of that which belongs to the donee. External evidence 
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is thus inadmissible to raise a case of election. For example, if a 
testator devises ‘All my real estate’ to Y, it may not be proved bv 
oral evidence that he was in the habit of treating as part of his real 
estate a field that belonged to A'. Consequently,—(a) Where a testa¬ 
tor has a limited or partial interest in the property attempted to be 
disposed of, he is presumed to have given his own property only, and 
any general words used will be deemed to apply to such interest 
only as he was capable of disposing of by his will, (b) Similarly, 
if a testator having an estate which is subject to an incumbrance 
(in favour of X) gives this estate to Y, and gives a legacy to A" the 
incumbrancer, this will not put X to his election between the incum¬ 
brance and the legacy. In order that such a case of election may be 
raised, it must appear from the will itself that the testator has given 
to Y the estate freed from the incumbrance. Every testator is prima 
facie taken to have intended to dispose of only what he had power 
to dispose of. 

(6) The doctrine of election cannot be raised in order to cure an 
illegality, e.g., to override the rule against perpetuities. 

§77. “Election is a matter of Intention.” 

It is clear from what has been said so far that the “foundation 
of the doctrine is the intention of the author of the instrument and 
its characteristic is the effectuation of a gift made by a donor ot 
property not belonging to him” [Dillon v. Parker, (1818) 1 Swan. 
359]. Being thus founded on the general presumption that the 
author of an instrument intends that effect shall be given to every 
part of it, the doctrine may be excluded by evidence of contrary 
intention,—by evidence (a) of an express declaration by the donor 
that the doctrine of election is not to be used, or ( b ) of words which 
show a contrary intention. And it has been held [Re Vardon s 
Trusts, (1885) 31 Ch. D. 275J, that by giving property to a married 
woman subject to a restraint on alienation one in effect says that as 
regards that property she is not to be put to her election,—the 
attempt to render* the property inalienable amounts to a declaration 
that the doctrine is excluded. 

But “this general and presumed intention is not repelled by showing that the 
circumstances which in the event gave rise to the election were not in the contem¬ 
plation of the author of the instrument, but in principle it is evident that it may 
be repelled by a declaration in the instrument itself of a particular intention incon¬ 
sistent with the presumed and general intention” [Re Vardon’s Trusts, (1885) 
31 Ch. D. 275]. 

§78. Doctrine of Election in India. 

1. In India, the doctrine of Election has been adopted in 
Ch. XXII of the- Indian Succession Act (as to gifts by will), and 
s. 35 of the Transfer of Property Act (as to gifts inter vivos). But 
the Indian law differs from the English on a vital point. In India, 
the refractory donee will forfeit the benefit altogether, and the benefit 
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will revert to the representatives of the donor subject to the charge 
of making good to the disappointed donee the value of the property 
attempted to be given to him by the instrument. The result is, that 
the balance after satisfying the disappointed donee will go to the 
representatives of the donor, and not to the refractory donee as in 
England. The principle of ‘compensation’ has not been accepted in 
India [c/. s. 181, Indian Succ. Act; also s. 35, T. P. Act]. 

This may be explained by an example : 

If A has by an instrument disposed of the property belonging to B to a 
third person C, and has by the same instrument also given some other property 
belonging to A himself to B, B is required either to elect under or against the 
instrument, (a) If he elects to take under the instrument, by accepting the benefit 
given to him by A, he must relinquish the right to his own property which has 
been given to C by A. ( b ) If, on the other hand, he wants to retain his own 
property, he is said to elect against the instrument. In such a case, (i) in England, 
B will not forfeit all his rights to the property given by A to him. It will first 
be applied to compensate C for the loss caused by B 's election against the ins¬ 
trument ; if there is any balance left, the refractory donee, (B) will get it. (it) But 
under the Indian law, B will forfeit the benefit altogether, and it will revert to 
the transferor or his representatives as if it had not been disposed of. 

Secondly , the Indian law specifies a time within which the 
election must be made, viz., one year from the date of transfer or 
from the death of the testator (as the case may be). In England, 
no such time is fixed by the law. But (t) if a time is limited by the 
instrument itself, the donee must elect within that period, and if he 
fails, he is deemed to elect against the instrument [ Dillon v. Parker, 
(1818) 1 Swan. 359] ; or (ii) if the parties interested in the Will 
categorically call upon the donee to elect, the court might not consider 
12 months after the testator’s death to be an unreasonable time 
within which he must elect, [Sopwith v. Maughan, (1861) 30 Beav. 
235]. 

2. The conditions necessary for the application of the rule 
under these statutory provisions are— 

(1) The transferor must give the property of the transferee to 
a third person. 

(2) The transferor must at the same time grant some property 
of his own to the transferee. 

(3) The two transfers must be by the same transaction. No 
case for election arises if the two gifts are not made in the same 
transaction. 1 

(4) The transferee must have proprietary interest in the property 
disposed of by the transferor in derogation of the transferor’s rights. 
Thus, a creditor is not put to election, as he has only a personal 
right to be paid by the debtor. 

1 On the death of the Nawab of Tonk, Government transferred the chiefship 
to the eldest son, and transferred a portion of the cash allowance to the second 
son for whose maintenance the late Nawab had already made a grant of two 
villages. Held , the second son was not put to elect between the cash allowances 
and the villages, since the two grants came from independent sources [Afzal v. 
Ghulam, (1903) 30 Cal. 843 P.C.]. 
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(5) A person taking no benefit under a transaction directly, but 
deriving a benefit under it indirectly , is not put to election. 2 

(6) No election arises when benefit is given to a person in a, 
different capacity. 3 

The exception to the rule in s. 35 is— 

“—Where a particular benefit is expressed to be conferred on the owner of 
the property which the transferor professes to transfer, and such benefit is ex¬ 
pressed to be in lieu of that property, if such owner claims the property, he must 
relinquish the particular benefit, but he is not bound to relinquish any other 
benefit conferred upon him by the same transaction.” 

In other words, if a particular benefit is conferred expressly ir* 
satisfaction of the property of the transferee which is disposed of, 
the transferee is not bound to relinquish other benefits conferred bv 
the same instrument, if he elects against it. For example, A trans¬ 
fers to B property X in lieu of B*s property which is given to C. 
A also gives to B property Y. If B elects to retain his own property,, 
he must relinquish his claim to X but not Y. 

3. The application of the doctrine of election, however, is not 
confined to the above statutory provisions of the Transfer of Property 
Act and the Succession Act, but is made wherever circumstances 
require, as a principle of universal justice. 4 " 5 Thus, in Sadik Husain 
v. Hashim* where a Mahomedan executed a trust deed in respect of 
properties, naming his wife and another as trustees, stating that the 
consideration was an agreement that the intended settlement should 
be in full payment and satisfaction of the dower-debt payable by the 
settlor to his wife, held , that if the wife, with full knowledge of her 
rights deliberately elected to take the benefits conferred upon her by 
the settlement in lieu of her dower, she would be bound by her choice, 
but that she would not be bound if she had never been fully informed 
of its purport and contents and also that such election, even if validly 
made, could not cure the invalidity of the trust itself since it was- 
neither accepted by the trustees nor accompanied by delivery of 
possession to the trustees as required by the Mahomedan law of gifts. 

2 The illustration to s. 184 of the Succession Act illustrates this principle : 

The lands of Sultanpur are settled upon C for life and after his death upon- 

D, his only child. A bequeaths the lands of Sultanpur to B, and 1,000 rupees to 

C. C dies intestate shortly after the testator, and without having made any elec¬ 
tion. D takes out administration to C and as administrator elects on behalf of 

C’s estate to take under the will. In that capacity he receives the legacy of 

1,000 rupees and accounts to B for the rents of the lands of Sultanpur which 
accrued after the death of the testator and before the death of C. In his indivi¬ 
dual character he retains the lands of Sultanpur in opposition to the will. 

3 The illustration to s. 185 of the Succession Act explains this principle : 

The estate of Sultanpur is settled upon A for life, and after his death, upon' 

B. A leaves the estate of Sultanpur to D and 2,000 rupees to B, and 1,000 rupees 
to C, who is B*s only child. B dies intestate shortly after the testator without 
having made an election. C takes out administration to B, and as administrator 
elects to keep the estate of Sultanpur in opposition to the will, and to relinquish 

the legacy of 2,000 rupees. C may do this, and yet claim his legacy of 1,000 

rupees under the will. 

4 Rungamma v. Atchama, (1850) 4 M.I.A. 1. 

5 Mukhun v. Sreekishen, (1869) 12 M.I.A. 157. 

6 Sadik Husain v. Hashim, (1916) 21 C.W.N. 130 P.C. 
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§79. Nature of a Mortgage at Law and in Equity. 

1. At Common Law a mortgage was strictly an ‘estate upor> 
condition’,—the estate being forfeited upon the condition being 
broken. It was effected by a transfer of the legal estate in the land 
for other property) for the purpose of securing the repayment of a 
debt, made by the borrower to the lender^ subject to the proviso that 
if the borrower repaid the money within a certain day with interest, 
the lender would reconvey the land to the borrower. If the condition 
was not performed, i.e., if the money was not repaid within the 
stipulated period, the land belonged absolutely to the lender, and the 
borrower lost all his right to recover it. A mortgage, at law, was. 
thus an ‘absolute conveyance subject to an agreement or proviso for 
reconveyance’. 

2. Equity considered it unfair that the borrower should lose 
his land entirely if he failed to pay within the date fixed for payment. 
It looked upon the transaction from the standpoint of the originat 
intention of the parties, according to the maxim “Equity looks to 
the intent rather than to the form.” Thus it came to regard it not 
as an absolute conveyance, but merely as a security or pledge for the 
repayment of the debt, and declared it to be against conscience that 
the mortgagee (lender) should retain as owner for his own benefit 
what was intended as a mere security. Hence, even after the day 
fixed for payment, i.e., after the mortgagor (borrower) had lost hi& 
legal right to redeem, he was deemed to have an equitable right to* 
redeem his estate on payment within a reasonable time of the princi¬ 
pal, interest, and costs. This right of the mortgagor to redeem* 
even after he is in default (i.e., after the mortgagee has become the- 
absolute owner of land according to the provisions of the mortgage 
deed 1 itself), is known as the mortgagor’s Equity of redemption* 
As Maitland humorously puts it, owing to the action of equity, the- 

1 Since 1926, the form of a legal mortgage in England has changed, for 
under the L. P. A., 1925, a legal mortgage can only be effected by (1) a demise- 
(or tease) for a term of years absolute subject to a proviso that such term will' 
cease on repayment of the debt, or (2) a charge by w-ay of legal mortgage which* 
has the same effect. Since 1926, therefore, the mortgagor has th e advantage of 
retaining the legal estate in fee simple vested in himself while at the same time 
the mortgagee gets a legal term of years. But the change is merely one of form 
only, and at law , the mortgage is still irredeemable after the expiration of the 
time specified for repayment. Hence, the rules of equity about redemption and 
other incidents of a mortgage remain practically as effective as before. [In the* 
present Chapter we shall refer to the old form of mortgage unless otherwise 
specified. The Indian student, too, is more interested about the old form o i 
mortgage in relation to which the doctrines of equity had their origin.] 
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mortgage deed became “one long suppressio veri and suggestio falsi. 
It does not in the least explain the rights of the parties; it suggests 
that they are other than really they are”. In other words, while the 
•deed said that if the mortgagor defaulted in paying off the loan with 
interest by the date fixed for payment, the mortgagee would at once 
become the absolute owner of the mortgaged property,—equity said 
that even after the date fixed, the mortgagor would be entitled to 
redeem the mortgage on payment, at any time before a sale or fore¬ 
closure of the mortgage has taken place. 

Thus, 

“An equity of redemption is a right not given by the terms of the agree¬ 
ment between the parties to it, but contrary to them, to have back securities given 
by a borrower to a lender on payment of principal and interest at a day after 
that appointed for payment, when by the terms of the agreement between the 
parties the securities were to be the absolute property of the creditor” [Salt v. 
Marquess of Northampton, (1892) A.C. 1]. 

3. Once the doctrine of redemption was formulated, it came 
to receive the most anxious protection of the Court of Equity which 
held that the equity of redemption could not be barred or fettered in 
any way, not even by the express stipulation of the parties to the 
contract. In the province of mortgages, Equity thus started with the 
principle that ‘the first essential characteristic of a mortgage is the 
mortgagor's right to redeem.’ On the other hand, the mortgagor’s 
equity of redemption being an equitable right, could hot continue for any 
length of time. It had its origin in the notion of equity that the 
stipulation as to the time for payment was a penalty which ought to 
be relieved against by allowing a reasonable time;—but beyond that 
the Court would not go. The mortgagee was therefore allowed a 
corresponding right whereby the mortgagee might ask the Court to 
set limits to its own benignity and to declare (after allowing the 
mortgagor a reasonable time for payment) that the mortgagor who 
had already lost his legal right to redeem should be deprived of his 
equitable right also, that is to say, should be for ever ‘foreclosed’ 
of his equity of redemption. Here then we get another leading rule 
of equity in the sphere of mortgages, viz., that ‘the second essential 
characteristic of a mortgage is the right to foreclose.’ As Hanbury 
puts it—“The right of foreclosure is an equitable right given to the 
mortgagee to counterbalance the mortgagor’s right to redeem.” 

4. The position of mortgage in law and equity has thus been 
summarised in Coote’s Law of Mortgages — 

“.a security created by contract for the payment of a debt already 

•due or to become due, or of a present or future advance, effected by means of 
an actual or executory conveyance of real or personal property charging the 
mortgaged property with the payment of the money secured, redeemable at law 
according to the strict legal conditions of the conveyances, but redeemable in 
equity independently of such conditions, and enforceable, in default of payment, 
by foreclosure or sale in lieu thereof.” 
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§ 80 . “Once a mortgage, always a mortgage.” 

1. Once the doctrine of redemption was formulated, Courts of 
Equity strictly adhered to this primary notion that a mortgage was 
merely a security for the payment of a debt, and as such redeemable 
by discharge of such debt and held that the equity of redemption 
could not be fettered even by an express agreement of the parties. 
Thus it established the further doctrine that the maxim ‘modus* et 
conventio vincunt legem’ or that the agreement of the parties 
overrides the law, did not apply to mortgages. This doctrine is 
represented by the maxim {i Once a mortgage always a mortgage >r 
which simply means that a transaction could not, at one time be a 
mortgage, and at another cease to be so, by having any stipulation 
in the mortgage-deed which is calculated to prevent redemption. It 
means that “no contract between a mortgagor and mortgagee made 
at the time of the mortgage and as part of the mortgage transaction 
can be valid if it prevents the mortgagor from getting back his 
property on paying off what is due on his security. Any bargain 
which has that effect is invalid and is inconsistent with the transac¬ 
tion being a mortgage” [Samuel v. Jarrali Timber Corporation, 
(1904) A. C. 323]. 

2. It has a twofold application— (i) If a transaction was really 
intended to be a mortgage, though it was carried out in the form of 
a sale, equity will not allow the mortgagor to be deprived of his 
right to redeem the property on payment of the debt with interest 
within a reasonable time, though the stipulated time has elapsed. 

“.Where a conveyance or assignment of an estate is originally 

intended as a security for money, whether this intention appear from 
the deed itself or by any other instrument, 2 it is always considered 
in equity as a mortgage and redeemable, even though there is an 
express agreement of the parties that it shall not be redeemable, or 
that the right of redemption shall be confined to a particular time or 
to a particular description of persons” ( Coke on Littleton ). 
(ii) Secondly, Equity will not allow any 4 ‘clog on the equity of 
ledemption.” 

§ 81 . A Clog on the Equity of Redemption, 

1. A “clog” means any stipulation or provision in the mortgage- 
deed which has the effect of fettering the equity of redemption, i.e., 

2 IN INDIA, however, since the Privy Council decision in Balkishen Das v. 
Legge [ (1899) 22 All. 149], it is not open to the Courts to allow any extraneous 
evidence in order to prove that a transaction purporting to be a sale was intended* 
by the parties to be a mortgage by conditional sale. Such intention must be 
gathered from the document itself which purports to effect the transaction, by 
reason of s. 92 of the Evidence Act. The English Chancery cases have no appli¬ 
cation to the law of India as laid down in the Acts of the Indian Legislature. 
Following this decision, cl. (c) of s. 58 of the Transfer of Property Act, as amended 
in 1929, now expressly enacts that “no transaction shall be deemed to be a mort¬ 
gage by conditional sale unless the condition is embodied in the document which 
effects or purports to effect the sale.” 
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any stipulation which prevents the mortgagor from getting back his 
property, on repayment, free from any obligation. Equity declared 
such stipulations to be void and unenforceable as being contrary to 
the nature of a mortgage. 

2. The doctrine of ‘clogging the equity’ thus implied that— 

(a) Any provision in the mortgage-deed which attempts to 
deprive the mortgagor of his right to redeem absolutely and at any 
time is void. 3 Thus, in Howard v. Harris [(1683) 1 Vern. 33], 
where the mortgage-deed contained the provision that only the 
mortgagor and his ‘heirs male’ might redeem, it was held that an 
assignee of the mortgagor might also redeem. The right to redeem, 
thus, cannot be restricted to some only of the representatives of the 
mortgagor, or to the mortgagor personally. 

At the time of the mortgage, the mortgagee cannot even reserve 
‘for himself an option to purchase the mortgaged property [Samuel 
v. Jarrah Timber Co., (1904) A. C. 323]. 

(i b ) Not only is an agreement directly barring the equity of 
•redemption void, but stipulations which even indirectly tend to have 
:the effect of making the mortgage irredeemable have been held to be 

3 (a) But though the mortgagor cannot be precluded from redeeming 

altogether, a stipulation postponing the right to redeem for a reasonably fixed 

period has been held not to be necessarily void as a clog [ Morgan v. Jeffreys , 

(1910) 1 Gh. 620]. In Knightsbridge v. Byrne [ (1938) 55 T.L.R. 196] it has 
■even been held that the date for redemption may be postponed for any period 

f(in this case 40 years instalment had been arranged) parties may agree upon, and 

; that the Court will not allow the mortgagor to redeem before the contractual 
'-date in the absence of circumstances showing oppression or undue influence. These 
'English principles have been generally applied in India. In Soni v. Gokaldas , 
‘(1953) 8 D.L.R. 71 (Bom.), the Bombay High Court has observed that the reason- 
. ableness of the period postponing the redemption is to be determined upon a 
• consideration of all the circumstances attending the execution of the mortgage : 

“The amount advanced under the mortgage, the nature of the security 
- offered by the mortgagor, the circumstances in which the mortgagor was com¬ 
pelled to secure the amount, the terms and conditions on which the amount was 
in fact advanced and the other alternatives to which the mortgagor could have 
taken recourse for obtaining the sum advanced, would have to be considered 
before it is held that a particular term for redemption amounts to a clog because 
.it is unreasonably long’’. 

( b ) On the other hand, though a mortgagor cannot, at the time of the 
mortgage, enter into any agreement precluding himself from the right to redeem, 

. he can by a subsequent independent transaction agree to give up his right to 
redeem. In other words, there is nothing to prevent the mortgagee from buying 
tlie equity of redemption [Reeve v. Lisle, (1902) A.C. 461]. In this case it was 
observed—“the mortgagee cannot, at the moment when he is lending his money 
and taking his security, enter into an agreement the effect of which would be 
that the mortgagor should have no equity of redemption. But there is nothing 
to prevent that being done by an agreement which in substance and in fact is 
subsequent to and independent of the original bargain". This principle has 
■been followed in India in Shankar Din v. Gopal, (1912) 34 All. 620 P.C. holding 
that a subsequent and independent contract qualifying the right of redemption is 
valid. This is also made clear by the Proviso to s. 60 of the Transfer of Property 
Act which s-ays that the right of redemption may be extinguished by the ‘act of 
.{.parties’, which plainly means an act subsequent to the execution of the mortgage. 
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equally unenforceable in equity. In Noakes v. Rice, 4, Lord Macna- 
ughten observed,— 

44 Redemption is of the very nature and essence of a mortgage, as mort¬ 
gages are regarded in equity ; and equity will not permit any device or contrivance 
•designed or calculated to prevent or impede redemption. When the money secured 
by a mortgage of land is paid off, the land itself and the owner of the land in 
the use and enjoyment of it must be as free and unfettered to all intents and 

purposes as if the land had never been made the subject_of the security. 

It seems to me to be contrary to principle that a mortgagee should-stipulate with 
this mortgagor that after full payment of principal, interest and costs he should 
•continue to receive for a definite or an indefinite period a share of the rents and 
profits of the mortgaged property as the result of an obligation arising from the 
•contract made when the mortgage was created.” 

Similarly, in Carritt v. Bradley [(1903) A.C. 258], where the 
owner of shares in a tea company mortgaged them to the company’s 
•broker, and agreed to secure that always thereafter the broker 
.should retain employment with the company, failing which 
:the mortgagor would pay him the commission he would otherwise 
have made, it was held that no action lay on this agreement after 
the mortgage was paid off, because it prevented free dealings with 
the shares, on their redemption;—‘a mortgagor on redemption is 
-entitled to get back his property free from all restrictions.’ 

(c) Thus the doctrine of ‘clogging the equity’ was extended 
so that a stipulation in a mortgage for any collateral advantage to 
the mortgagee besides the payment of his principal, interest, and costs 
was regarded by the Court as necessarily bad, in so far as it extended 
beyond the period of redemption . This rule was probably designed 
to prevent the evasion of the usuary laws, and to guard against the 
oppression of necessitous landowners by money-lenders. But the 
social conditions which gave birth to this rule have changed, and the 
trend of recent decisions is towards a relaxation of the older doctrine. 
A modern authority on the point is Kreglinger v: New Patagonia Meat 
•Co 4 5 [(1914) A. C. 25], which lays down that there is no rule in 

4 Noakes v. Rice. —In a mortgage of a leasehold public house by a licensed 
victualler to brewers, the mortgagor covenanted with the mortgagees that he and 
all persons deriving title under him should not, during the continuance of the 
term and ‘whether any money should or should not be owing on the security of 
the mortgage’ use or sell in the house any malt liquors except such as should 
be purchased from the mortgagees. Held, that the covenant was a clog on the 
equity of redemption, and that the mortgagor on payment of all that was due, 
was entitled to have a reconveyance of the property, free from the tie. The agree¬ 
ment was void as a clog because it prevented the mortgagor from getting back 
the property unfettered even after he paid off the loan. 

5 Kreglinger v. New Patagonia Meat Co. —The mortgagor company, had 
at the time of making a loan upon the security of a floating charge on its business 
agreed that they would not for a period of 5 years (during which period the loan 
would not be called in) sell their sheep-skins to anyone other than the firm of 
the mortgagees, if the latter were willing to pay the best price obtainable. The 
mortgagors actually paid off before expiry of 5 years. Held, that the mortgagees 
could exercise their option of pre-emption notwithstanding that the mortgage was 
paid off, for the option formed no part of the mortgage transaction, but was a 
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equity which prevents a mortgagee from stipulating for any collateral 
advantage to endure beyond redemption provided, such advantage is 
not (a) unfair and unconscionable, or ( b) in the nature of a penalty 
clogging the equity of redemption, or (c) otherwise inconsistent with 
or repugnant to the right to redeem. In other words, a mortgagee 
can • stipulate for a collateral benefit to endure beyond redemption, if 
it does not prevent free dealing with the property mortgaged. 

§82. The Mortgagor’s Equity of Redemption. 

(A) England . 

1. Originally a mere equitable right [p. 203, ante] the equity 
of redemption afterwards came to be regarded as an equitable estate 
in the land. In other words, though the legal estate was transferred 
to the mortgagee, in equity the mortgagor was still looked upon as 
the owner of the land subject only to the obligation of repaying the 
debt. Consequently, subject to the mortgagee's rights, the mortgagor 
can exercise all rights of ownership over it;—he can settle, devise, 
(again) mortgage, or otherwise dispose of it in the same way as any 
other equitable interest in land. [Since 1926, he can exercise these 
rights by virtue of the legal estate which he retains). 

2. The equity of redemption subsists untjl it is destroyed by 
foreclosure or sale through Court, or by sale under powers contained 
in the mortgage, or by the operation of the Statute of Limitation 
under certain circumstances. 

(B) India . 

1. In Inida 9 since the passing of the Transfer of Property Act r 
the distinction between legal and equitable rights and interests does 
not exist. The Indian mortgagor, however, retains a similar right 
of redemption or reconveyance of the land, until foreclosure or sale 
(s. 60) and a right to transfer such right by way of sale or second 
mortgage. But this is not an equitable right but a legal right 6 and 
if the mortgagor transfers such right by way of sale or second 
mortgage the transferee gets a legal and not equitable interest. In 
India, neither of the six forms of mortgage recognised by the Trans¬ 
fer of Property Act transfers the whole interest of the mortgagor 
to the mortgagee and the mortgagor retains a legal interest which 
may be further transferred, whether before or after the expiry of 
the date fixed for repayment and the right of redemption of the 
mortgagor is also a legal right, being conferred by s. 60 of the 
statute. 7 In short, “the mortgagor in Indian.law is the owner who 

collateral contract entered into as a condition of the company obtaining a loan; 
nor was it a clog on the equity of redemption. [It is to be noted that while in 
Noakes v. Rice or Carritt v. Bradley, the covenants tied the property , in the 
present case, the stipulation did not affect free dealing with the property ]. 

6 Ramchand v. Parbhu, (1942) 47 C.W.N. 1 (6) P.C. 

7 Ramkinkar v. Satyacharan, (1938) 43 C.W.N. 281 P.C. 




MORTGAGES 


209 


CH. XIV.] 


has parted with some rights of ownership and the right to redemp¬ 
tion is a right which he exercises in virtue of his residuary ownership” 

( Mulla ). 

Illustration . 

A lease contained a covenant for payment of certain sums to the lessors. The 
lessees granted a sub-lease on the same terms and after several assignments of 
the sub-lease interest, it was mortgaged. The question was whether the mort¬ 
gagee was liable to make the payments under the covenant contained in the sub¬ 
lease. Held, by the Judicial Committee that under the English system of law as 
it prevailed before the passing of the Law of Property Act, 1925, the whole of the 
legal interest passed to the mortgagee, so that in the case of a mortgage of a 
lease-hold, the whole of the lessee’s interest passed to the mortgagee who would, 
therefore, be liable for the burden of the covenants in the lease [ Williams v. 
Bosanquet, (1819) 1 B. & B. 238]. But in India, the mortgagor retains a legal 
interest both before and after the contractual date of repayment has elapsed [until 
extinction of the legal right of redemption]. Consequently, when in India a 
mortgagor assigns his interest under a lease to a mortgagee, he does not transfer 
an absolute interest within the principle established in England by the case of 
Williams v. Bosanquet [(1819) 1 B. & B. 238], and therefore the mortgagee is not 
liable by privity of estate for the burdens of the lease, even though it is an English 
mortgage under s. 58 ( e) of the Transfer of Property Act.® 

2. S. 60 of the Transfer of Property Act runs thus : 

“At any time after the principal money has become due, the mortgagor has 
a right, on payment or tender, at a proper time and place, of the mortgage- 
money, to require the mortgagee (a) to deliver to the mortgagor the mortgage- 
deed and all documents relating to the mortgaged property which are in the pos¬ 
session or power of the mortgagee, (b) where the mortgagee is in possession of 
the mortgaged property, to deliver possession thereof to the mortgagor, and (c) at 
the cost of the mortgagor either to re-transfer the mortgaged property to him. or 
to such third person as he may direct or to execute and (where the mortgage has 
been effected by a registered instrument) to have registered an acknowledgment 
in writing that any right in derogation of his interest transferred to the mortgagee 
has been extinguished: 

Provided that the right conferred by the section has not been extinguished 
by act of the parties or by decree of a Court. 

The right conferred by the section is called a right to redeem and a suit 
to enforce it is called a suit for redemption.” 

3. From the fact that the right of redemption is a statutory 

right in India, important consequences follow and the following 

points of distinction from the English rules of Equity should be 

noted— 

(a) The right of redemption is not in India a form of relief to 
be given on such terms as the Court may consider equitable, but a 
right given by s. 60 of the T. P. Act upon terms stated therein. 9 

8 Ramkinkar v. Satyacharan , (1938) 43 C.W.N. 28l P.C. In the later case 

of Jagadamba v. Shibaprasad, (1940) 54 C.W.N. 644 P.C., the Judicial Committee 
laid down the proposition more clearly—“In India, between the mortgagee of 
leasehold and the lessor, there is no privity either of estate or of contract such 
as can make the former liable for the burdens of the lease, even though he may 
have entered into possession of the mortgaged property and even though the 

contract of the lessor may be with the lessee and his assigns.” 

9 Ramchand v. Prabhu, (1942) 47 C.W.N. 1 P.C. 


14 
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( b ) Though the opening words of the last clause ©f the section, 
‘“nothing in this section” do not prevent a wider right of redemption, 
being given by agreement, express or implied, the mortgagor in the 
absence of such a stipulation must redeem upon the terms of the Act. 
Thus, there is no right of partial redemption and the integrity off the 
mortgage is not broken, except in the one case mentioned’ in the last 
Clause of the section. 10 

The doctrine of indivisibility of the mortgage security has also 
been given a statutory form in India as regards the corresponding 
rights of the mortgagee. Thus, s. 67 of the Transfer of Property Act 
provides that when the mortgage-money becomes due, the mortgagee 
may sue for a decree for foreclosure or sale of the entire mortgaged 
property. The principle is that the whole of the mortgaged property 
is liable for any and every portion of the mortgage-debt. Even a 
co-mortgagee cannot bring a suit in respect of his share of the 
mortgage money. As the Privy Council has laid down, 11 when an 

10 Under s. 60 of the Transfer of Property Act, as it stands amended ins 
1929, apart from any special contract between the mortgagor and the mortgagee-, 
redemption of a share of the mortgaged property is allowed only in one case, viz -, 
where a mortgagee (or all the mortgagees, where there are mortgagees more than 
one) has (or have) acquired in whole or in part, the share of a mortgagor. 

The principle of indivisibility of the mortgage security is that in a mortgage 
transaction the creditor values his security as one and, indivisible, and if a co¬ 
mortgagor or a purchaser of a part of the equity of redemption is allowed to 
redeem the property piecemeal, the mortgagee would suffer by reason of the 
depreciation that may be caused in the consequence. 

On this principle,—where the property belongs to, or after the mortgage 
becomes, the property of several persons as owners of different parts, the fact 
that the mortgagee releases a part of the mortgaged estate does not entail a 
proportionate abatement of the mortgage debt as against the remaining owners of 
the equity of redemption, nor does it entitle the owners of any other part to 
redeem, by payment of a part of the debt. Similarly, the fact that the mortgagee 
has allowed the owner of one part of the mortgaged property to redeem his part, 
does not entitle any separate owner of a portion of what remains, to redeem his 
part on payment of its poriton of the debt. 

In the Privy Council case of Ratnchand v. Prabhu, (1942) 47 C.W.N. 1 P.C., 
—Where a simple mortgage was first given of four properties and then a usu¬ 
fructuary mortgage was given of two of these properties and two others in 
favour of the same person, the advance for the first mortgage being included in 
the sum for which the second mortgage was given, but the second mortgage con¬ 
tained a term that two villages might be first redeemed for a specified part of 
the mortgage money and then the two remaining for the balance; held, that by 
such stipulation the integrity of the first mortgage was not broken and the right 
and obligation to redeem it on its own terms was left untouched. 

As has been already stated, the only case where this indivisibility of the 
mortgage security is broken by operation of law in India is the case of acqui¬ 
sition of a share in the mortgagor’s interest by the mortgagee or mortgagees. 

The principle underlying this exception is not that it is unjust that the full 
burden of the security should be imposed on other parts of the property, but that 
their claim to contribution has become a claim against the mortgagee or his 
interest in the equity of redemption, necessitating a circuity of action if piece¬ 
meal redemption is not allowed. 

11 Sunitibala v. Dharasundari, (1922) 47 Cal. 175 (179) P.C. 
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undivided property is mortgaged to two mortgagees as tenants-in- 
common, and one of them desires to realise the debt but the consent 
of his co-mortgagee cannot be obtained for bringing the suit, then the 
procedure to be adopted is as follows : 

The co-mortgagee must sue for the entire mortgage-money 
against the entire mortgaged property, making his co-mortgagee a 
party defendant and ask for a proper mortgage decree. The decree 
will then provide for all the necessary accounts and payments except¬ 
ing that there could be no judgment for any sum of money entered 

as between the mortgagee defendant and the mortgagor. 

(c) The mortgagor's right to redeem being statutory in India, 
he can be deprived of it only by means and in manner enacted for 
the purpose and strictly complied with. It is impossible to say (as 
may be said under English law) that the dismissal of a redemption 
suit operates as a foreclosure, since provision to that effect is not to 
be found in the Act (Transfer of Property Act). 12 It is to be noted 
that under the provisions of rr. 3 (1) and 5 (/) of O. 34 of the C. P. 
Code, the mortgagor's right of redemption on payment subsists until 
a final decree for sale or foreclosure is actually passed. 13 

4. Though the right of redemption is a legal right in India, 

the doctrine against ‘clog on the equity of redemption' has been 

applied in India, and it has been held that a provision operating as 
a clog has no validity whether against a mortgagor or against an 
assignee from him. 14 

Even in a Province to which the Transfer of Property Act does not 
extend, the doctrine has been applied as one of justice, equity and 
good conscience. 15 Section 60 is unqualified in its terms and the 
statutory right cannot be defeated by any contract to the contrary. 
In this section, there is no saving clause in favour of contracts to the 
contrary. 15 - 16 


Illustrations. 

1. Under the terms of a mortgage deed, the mortgagees were entitled to 
possession for 19 years. If the mortgagor failed to pay at the end of the 19 years, 
the property was to belong to the mortgagees absolutely. If the mortgagor paid 
off the mortgagee at the end of that period, the mortgagee was still to retain a 
limited interested in the mortgaged property. Held , the term, providing for an 
interest in the mortgaged property to remain in the mortgagee even after re^ 
payment was void as a clog on the equity of redemption and was not binding 
either upon the mortgagor or his assigns. 14 

2, A mortgage for a term of 5 years provided that if it was not redeemed 
at the end of that period, the mortgagee would be entitled to take possession 
and remain in possession for a period of 12 years during which the right of the 
mortgagor to redeem would be suspended. Held, assuming the mortgage to be 

12 Raghunath v. Hansraj, (1934) 39 C.W.N. 9 P.C. 

13 The period of limitation for a suit for redemption or for forclosure or 
sale is sixty years [Arts. 147-8 of Sch. I of the Limitation Act]. 

14 Mehrban v. Makhna, (1930) 34 C.W.N. 529 P.C. 

15-16 Sher Khan v. Swatni Dayal, (1922) 28 C.W.N. 79 P.C. 
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an ‘anomalous mortgage* the right to redeem arose as soon as the term of 
5 years expired and the contract suspending the right to redeem, thereafter was 
void being in defeasance of the statutory right given by s. 60 of the Transfer of 
Property Act. All the forms of mortgage enumerated in s. 58 are governed by 
s. 60 and s. 98 should also be read subject to s. 60. 17 

5.. In principle there appears no reason why the decision in 
Kreglinger's case [(1914) A. C. 25] should not be applicable also in 
.India since if the collateral advantage does not affect the right of 
redemption, there is nothing in s. 60 to make it bad. In Chalikani 
v. Venkata, 1 * Kreglinger's case was in fact referred to before the 
Judicial Committee and they held (though without expressly referring 
to the English case), that there was nothing, to prevent an agree¬ 
ment that a mortgagee in possession should charge a fixed sum 
annually for repairs and contingent charges. In Ambu v. Kelu y 19, 
however, the Madras High Court has refused to apply the doctrine 
in Kreglinger's case on the ground that the statutory right of redemp¬ 
tion in s. 60 of the Transfer of Property Act could not be modified 
by equitable considerations. This decision, however, seems to have 
lost sight of the observations of the Privy Council in Meherban v. 
Makhna 20 to the following effect— 

“The terms of s. 60, Transfer of Property Act are an indication that the 
rules of English law relating to a mortgagor’s right to redeem are applicable to* 
Indian society and circumstances. There is no indication to the contrary. The 
matter must, therefore, be determined by rules of English law’*. 

§83. Remedies of the Mortgagee. 

(/) Right to sue the mortgagor personally. 

(A) England. 

In a legal mortgage, the mortgagor covenants in the mortgage 
that he will repay the money lent with interest, within a certain period; 
and on the expiry of this period the mortgagee has a common law 
right to sue on the personal covenant, apart from his real right over 
the land. In England, a personal covenant to repay is also presumed 
in law from the very fact of accepting the loan [Sutton v. Sutton , 
(1882) 22 Ch. D. 511]. As Maitland observes—“the mortgagee is- 
not the less a creditor because he is a secured creditor.” 

(B) India. 

But in India, ss. 58 and 68 of the Transfer of Property Act lay 
down that the right to sue the mortgagor personally is available only in 
the case of a simple mortgage, and an English mortgage, but not in 
the case of a mortgage by conditional sale or a usufructuary mortgage. 
(Of course, in the last two cases the right may be created by an- 
express personal covenant to pay). As was explained by the Priv)r 

17 Sher Khan v. Swami Dayal, (1921) 28 C.W.N. 79 P.C. 

18 Chalikani v. Venkata, (1922) 46 Mad. 108 P.C. 

19 Ambu v. Kelu, (1930) 53 Mad. 805. 

20 Meherban v. Makhna, (1930) 57 I.A. 168. 
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Council in Ram Narayan v. Adhindra l , “although a loan prima 
facie involves a personal liability, and although such liability is not 
displaced by the mere fact that security is given for the repayment 
of the loan, still the nature and terms of such security may negative 
any personal liability on the part of the borrower/ > Thus, in a 
mortgage by conditional sale, all that the mortgagor says is that if 
he pays he will recover his property, but if he does not, the sale shall 
become absolute; but that does not confer on the mortgagee any 
right to personal relief. Similarly, in a pure usufructuary mortgage, 
the mortgagor does not even make this qualified covenant, but the 
mortgagee simply agrees to pay himself out of the profits of the 
property. 

Besides the above cases, the mortgagee has the right to sue the 
mortgagor personally in some other cases, on equitable grounds— 

“(a) Where, by any cause other than the wrongful act or 
default of the mortgagor or mortgagee (e.g., accident), the mortgaged 
property is wholly or partially destroyed or the security is rendered 
insufficient, and the mortgagee has given the mortgagor a reasonable 
opportunity of providing further security enough to render the whole 
security sufficient, and the mortgagor has failed to do so; 

(b) Where the mortgagee is deprived of the whole or part of 
his security by or in consequence of the wrongful act or default of 
the mortgagor; 

(c) Where the mortgagee being entitled to possession of the 
mortgaged property, the mortgagor fails to deliver the same to him, 
or to secure the possession thereof to him without disturbance by the 
mortgagor or any person claiming under a title superior to that of 
the mortgagor’’ (S. 68, Transfer of Property Act). 

(2) Foreclosure . 

(A) England. 

1. At any time after the mortgagor is in default, the mortgagee 
may apply to the Court for an order of ‘foreclosure,’ i.e., an order 
that the mortgagor who has already forfeited his legal right to redeem 
the land be deprived of his equitable right also [cf. p. 204, ante]. 
“This right to foreclose is simply then the right to ask the Court to 
withdraw its relief against a forefeiture which is created by the 
mortgage” ( Strahan ). (i) The Court fixes a time (usually 6 
months) within which the mortgagor must pay off the debt and 
declares that if he fails to pay off the debt with interest and costs 
within that time, he shall be for ever foreclosed of his equity of 
redemption. This order is called an ‘order of foreclosure nisi’ (i.e., 
conditional), (it) If the mortgagor fails to comply with this order 
within the given date, the order will be made absolute, and there¬ 
upon the land becomes the absolute property of the mortgagee both 
at law and in equity. 

1 Ram Narayan v. Adhindra , (1917) 38 I.C. 932 P.C. 
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2. “Opening the foreclosure.” The order of foreclosure 
absolute vests the fee simple in the mortgagee and the equity of 
redemption is barred. But Equity will, in special circumstances, 
allow the mortgagor to redeem even after the foreclosure has been 
made absolute. For example, if the mortgaged property was far 
more valuable than the mortgage debt, or if the mortgagor was pre¬ 
vented from redeeming by some accident, the Court will ‘reopen the 
foreclosure’ and allow the mortgagor a fresh opportunity to redeem. 
[Campbell v. Holyland, (1877) 7 Ch. 166]. And this power of the 
Court, though highly discretionary, may be exercised not only against 
the mortgagee but as against any one who has purchased the estate 
from the mortgagee after the foreclosure. On the other hand, the mort¬ 
gagee himself may afford an opportunity of ‘opening the foreclosure.’ 
Though as a rule he can pursue all his remedies simultaneously, yet 
if he first obtains a foreclosure, and then sues the mortgagor on his 
personal covenant, because the value of the estate has proved insuffi¬ 
cient to satisfy the mortgage debt, the mortgagee will by so doing 
give the mortgagor a renewed right to redeem [ Palmer v. Hendrie, 
(1859) 27 Beav. 349]. If the mortgagor pays off the debt, the land 
must be reconveyed to him. It is on this account that in England 
the right of foreclosure is not much relied upon by the mortgagee and 
as Maitland observes, “One is not very safe in purchasing a fore¬ 
closed estate.” The right upon which he places .his main reliance, 
is that of sale . 

(B) India . 

1. In India the remedy of foreclosure is available to the mort¬ 
gagee only in cases of a mortgage by conditional sale and am 
anomalous mortgage which confers a power to foreclose. 

2. The mortgagor’s right of redemption and the mortgagee’s 
right of foreclosure are co-extensive. This means that when the 
mortgagor’s right to redeem accrues, the mortgagee’s right to enforce 
his security by foreclosure or sale also accrues. Ordinarily both the 
mortgagor and mortgagee’s rights accrue from the date fixed for 
payment, commonly known as the date of default. 

But sometimes this rule is limited by terms in the mortgage 
bond and such terms are given effect to if not oppressive or unreason¬ 
able. Thus, when a mortgage for a fixed term provided that the- 
mortgagee might sue for sale before the expiry of the term if his 
security were jeopardised, it was held that the right of redemption 
was not thereby accelerated. 2 Similarly, the mortgage may provide 
that if a specified contingenecy happens, e.g., interest remaining 
unpaid for three months, the mortgage money would become payable 
even though the date fixed by the mortgage had not yet arrived. 
Such a clause is exclusively for the benefit of the mortgagee and he 
has the option, on the happening of such contingency, either to 

2 Bhawani v. Sheodihol, (1905) 26 All. 497. 
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enforce the security at once, or if the security is ample, to stand by 
the investment for the full term of the mortgage. 3 

3. In India, there is no provision for reopening a final decree 
for foreclosure once it is passed under O. 34, r. 3, C. P. Code. 

(3) Judicial sale . 

(A) England . 

In England, in every action for foreclosure, the Court has a 
statutory discretion [s. 91 (2) of the Law of Property Act, 1925, 
replacing s. 25 of the Conveyancing Act, 1881], to order a sale 
instead of foreclosure, at the request of the mortgagee, if the latter 
finds it to his advantage. 

(B) India . 

The right of judicial sale is of a different kind in India. The 
right to cause the property to be sold through Court is an independent 
right given to the mortgagee in cases of simple mortgage, English 
mortgage and equitable mortgage [s. 67(a), T. P. Act], and in 
these cases the mortgagee has no right to foreclose. These mort¬ 
gagees may bring a suit for sale under O. 34, r. 4, C. P. Code, and the 
procedure is a preliminary decree followed by a final decree for sale, 
after the passing of which the mortgagor loses his right of redemp¬ 
tion for ever. 


(4) Sale without intervention of Court . 

(A) England . 

The power of a mortgagee to sell the land and to pay himself 
the debt out of the proceeds of sale formerly depended on an express 
power in the mortgage deeds. As regards mortgages executed 
after 1881, a power of sale is implied in all mortgages made by deed 
by virtue of the Conveyancing Act, 1881, and this power can be 
exercised by the mortgagee without an order of Court, under condi¬ 
tions laid down by the Statute. This remedy, however, is not so 
harsh upon the mortgagor as that of foreclosure, for the mortgagor 
does not lose his whole interest in the land, but is entitled to any 
surplus that remains after the payment of the debt in the hands of 
the mortgagee who holds it as a trustee [cf. p. 89, ante ]. 

(B) India. 

In India, the power to sell without- intervention of Court is 
conferred by s. 69 of the Transfer of Property Act only in certain 
specified cases—(a) where the mortgage is an English mortgage and 
the parties are other than Hindus, Mahomedans etc. ; ( b) where the 
mortgagee is the Government and the deed confers an express 
power of sale; (c) where the mortgaged property is situated within 
the specified Presidency and other commercial towns and the deed 
contains an express power of sale. 

3 Lasa Din v. Gulalm, (1932) 69 LA. 376 (384). 
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Further, the power of sale without intervention under s. 69 can 
be exercised only— 

(i) if notice in writing* requiring payment of the principal 
money has been served on the mortgagor, and default has been made 
in payment of the principal money or part thereof, for three months 
after such service; or 

(ii) some interest under the mortgage amounts at least to 
Rs. 500/- is in arrear, and for three months after becoming due. 

The power has not been extended to the mofussil on the appre¬ 
hension that it might work mischievously in view of the rural 
conditions of this country. 

(6) Appointment of Receiver. 

(A) England . 

A power to appoint a receiver to collect the rents and profits 
of the land and to apply them in payment of the interest due under 
the mortgage is also implied by the Statute like the power of sale. 

(B) India . 

In India, under s. 69A of the T. P. Act, a mortgagee who has 
a power of sale without intervention of Court under s. 69, may 
appoint a receiver of the income of the mortgaged property, in certain 
circumstances. 


(6) Taking possession. 

(A) England. 

In England power possessed by a mortgagee to take possession 
of the property is neither statutory, nor dependent upon an express 
authority given by the mortgage deed. It results from the simple 
fact that upon the execution of a legal mortgage the mortgagee 
becomes entitled to the legal estate, and consequently the mortgagee 
can take possession of the land even by ejecting the mortgagor, if 
required, at any time after the execution of the mortgage, without 
having to wait for the mortgagor making default, as in the case of 
the other remedies. It follows, therefore, that the right to take 
possession is available only to a legal mortgagee. 

(B) India . 

In India, a mortgagee is entitled to possession, as of right only 
in cases of usufructuary and English mortgages. 

§84* Liabilities of a mortgagee in possession. 

(A) England. 

When a mortgagee enters into possession, he is entitled to 
receive the rents and profits, and to apply them to the payment of 
interest and then of his principal. But equity discourages the 
mortgagee from entering into possesion, and due to its interference, 
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the remedy of taking possession is not a pleasant thing for the 
mortgagee. In fact,— 

"The situation of a mortgagee in possession is far from an 
eligible one” (Davidson, quoted in Maitland ). According to some 
writers, the mortgagee in possession is a constructive trustee for the 
mortgagor. ( Maitland, however, does not use the term trustee, for 
strictly speaking, he does not hold in behalf of the mortgagor, cf. 
p. 89, ante). At any rate, certain liabilities have been imposed by 
equity on the mortgagee in possession on the principle that the 
mortgagee must not make any advantage out of his mortgage 
beyond the payment of his principal, interest and costs. These 
liabilities are enumerated below. 

(B) India. 

In India, the liabilities of a mortgagee in possession are enume¬ 
rated in s. 76 of the Transfer of Property Act, which broadly follows 
the English principles on the subject. The liabilities of a mortgagee 
who takes possession of the mortgaged property during the con¬ 
tinuance of the mortgage are— 

(a) He is bound to account for the rents and profits upon terms 
of great strictness. 4 He must account not only (i) for sums actually 
received by him, but also (u) for sums which he might have 
received but for his ‘wilful default'. (And if he assigns the mortgage, 
he remains still accountable, unless the assignment is by order of court). 

(b) If he himself occupies any part of the property, he is charge¬ 
able with an occupation rent in respect of it on the highest possible 
rental value. 5 

(c) If he recovers rents and profits in excess of the sum due 
for interest, the surplus will go to reduce the principal money. 5 

(d) He is liable for voluntary waste, e.g., pulling down houses, 
opening mines. 6 

(e) He cannot charge any allowance or commission for the 
trouble of collecting rents (excepting actual expenses). 7 

(/) He must keep the mortgaged property in necessary repairs 
(so far as the surplus rents allow). 8 

(g) He must manage the property as a person of ordinary 
prudence would manage if it were his own. 9 

4. Cl. (g), s. 76 of the Transfer of Property Act. The liability to account 
for wilful default follows from the duty to ‘use his best endeavours’ under cl. (b). 

5 Cl. ( h ), s. 76 of the Transfer of Property Act. 

6 Cl. (e), ibid. 

7 Cl. ( h ), ibid . 

8 Cl. (d), ibid. 

9 Cl. (a), ibid. From this obligation, it follows that the mortgagee would 
be liable for damage due to the property not only due to waste or wilful default 
but also due to negligence. Thus, he would not be liable for the natural decay 
caused to houses and buildings but would be liable if the deterioration is due to 
want of ordinary repairs. [Wragg v. Denham, (1836) 2 Y. & C. 117]. 
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§85. Consolidation. 

(A) England. 

Consolidation is the right of a mortgagee, having two or more 
securities on different properties from the same mortgagor, to refuse 
to allow the mortgagor or any person claiming under him to redeem 
one of them without redeeming the other or others. The doctrine of 
consolidation is that where distinct estates are separately mortgaged 
as securities for distinct debts by the same mortgagor to the same 
mortgagee , the mortgagee is placed in the same favourable position 
as if the whole of the lands had been mortgaged to him for the sum 
total of the moneys advanced. It had its origin in the maxim : “He 
who seeks equity must do equity”. Redemption being an equitable 
right, the redeeming party must on his part do equity towards the 
mortgagee by allowing him to exhaust one security in paying the 
deficiency, if the other turns insufficient to provide the sum charged 
on it. The doctrine has been extended even to the case where the* 
same person makes two mortgages of different estates to two* 
different mortgagees, if by assignment these two mortgages have 
become vested in one person. But in Jennings v. Jordan [ (1881) 6 
A.C. 698], it was pointed out that ‘the Court does not favour the 
extension of the doctrine of consolidation of mortgages.’ Thus, the 
right will not attach where the mortgage of one of the proprties is. 
created (or the vesting of the two properties in the same person takes, 
place) subsequently to the assignment of the equity of redemption of 
the other property to the person seeking to redeem. 

Prior to 1882, the doctrine of consolidation applied as a general 
rule to all mortgages. But the Conveyancing Act, 1881, (now replaced 
by the L. P. A. 1925) enacted that as regards mortgages created 
after 1881, the mortgagor cannot be subjected to consolidation unless 
a contrary intention appears in the mortgage deeds or one of them.. 
But as the mortgagee may still stipulate for the benefit in the mort¬ 
gage deed expressly, and often does so, the old doctrine is still worth 
considering. 

(B) India. 

1. In India, s. 61 of the Transfer of Property Act similarly 
abolishes the equity of consolidation, but saves contracts to the con¬ 
trary.—“A mortgagor who has executed two or more mortgages in 
favour of the same mortgagee shall, in the absence of a contract to* 
the contrary, when the principal money of any two or more of the 
mortgages has become due, be entitled to redeem any one such 
mortgage separately, or any two or more of such mortgages together .’* 

It also gives the mortgagee a corresponding right to do what an owner of 
ordinary prudence would have done. Hence, he can lease out the property 
[Karamat v. Ganeshi Lai , A.I.R, 1927 All. 552], and the mortgagor, on redemp¬ 
tion would not be entitled to oust the lessees if they have in the meantime ac¬ 
quired a right of occupancy according to the land laws. 
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2. It should be noted in this connection, that though (in the 
absence of a contract to the contrary) the mortgagee cannot compel 
the mortgagor to redeem all the mortgages together the mortgagee 
himself is obliged to sue on all the mortgages in respect of which the 
mortgage-money has become due. This is provided by s. 67A of 
the Transfer of Property Act which runs thus : 

“A mortgagee who holds two or more mortgages executed by the same 
mortgagor in respect of each' of which he has a right to obtain the same kind of 
decree under section 67, and who sues to obtain such decree on any one of the 
mortgages, shall, in the absence of a contract to the contrary, be bound to sue 
on all the mortgages in respect of which the mortgage-money has become due.” 

The reason for this apparent anomaly has been explained by the 
Special Committee for amendment of the Transfer of Property Act 
thus : 

“While dealing with section 61 we pointed out that it is inequitable to 
enforce the principle of the consolidation of securities to the prejudice of a mort¬ 
gagor. When, however, a mortgagee holds several mortgages in respect of the 
same or different properties, it will be prejudicial to the mortgagor if the mort¬ 
gagee is allowed to enforce one mortgage and keep the other mortgages alive. 
In the case of a number of mortgages in which the only remedy open is fore¬ 
closure, the disadvantage of the mortgagor will be very marked as he may lose 
the whole property in satisfaction of one debt, which may be less than the real 
value of the property and will be liable to have a personal decree passed against 
him in satisfaction of debts under the other mortgages. In the case of mortgages 
too where the only remedy is sale, the property will never realize its fair and 
proper value if it be sold subject to another mortgage.” 

§86. Marshalling of securities. 

Though consolidation relates to the rights of a mortgagee against 
the mortgagor where the latter mortgages several properties to the 
same person, marshalling governs the equities as between two or 
more mortgagees from the same mortgagor. 

(A) England. 

The rule of marshalling of securities as between mortgagees 
has been stated thus : 

Where there are two creditors of the same debtor, and one 
creditor has a right to resort to two funds of the debtor for payment 
of his debts, and the other creditor has the right to resort only to one 
fund, then (a) the Court will order the first creditor to be paid out of 
the fund against which the second creditor has no claim, so far a? 
that fund will extend, so as to leave as much as possible of the second 
fund for payment of the second creditor, and ( b ) if the first creditor 
has already paid himself out of the second fund, the Court will allow 
the second creditor to stand in his shoes and resort to the first fund 
to the extent to which the second fund has been exhausted by the first 
creditor. ‘Marshalling* is thus the right of the second creditor to 
throw the person who has right to both the funds on that fund to 
which the second creditor has no claim. 

The principle of the rule is “that a person having two funds td 
satisfy his demands shall not by his election disappoint a party who 
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Jhas only one fund” [ Aldrich v. Cooper, (1803) 8 Ves. 382], Thus, 
if A mortgages both of his estates A' and Y to B, and afterwards 
mortgages Y only to C, the Court will, at the instance of C, direct B 
to realise his debt first out of X, and to take the balance only out of 
Y, so as to leave as much as possible of Y to satisfy C. “It is the 
constant equity of this Court, that if a creditor has two funds, he shall 
take his satisfaction out of that fund upon which another creditor has 
no lien,” [ Lanoy v. Athol, (1742) 2 Atk. 446]. 

(B) India . 

The Transfer of Property Act deals with the right of marshalling 
by a subsequent purchaser in s. 56 and by a subsequent mortgagee 
in s. 81. 

(i) S. 56 requires that a mortgagee who has the means of satis¬ 
fying his debt out of several properties shall exercise his right so as 
not to prejudice the purchaser of one of them. The section runs thus— 

“If die owner of two or more properties mortgages them to one person 
and then sells one or more of the properties to another person, the buyer is, in 

the absence of a contract to the contrary, entitled to have the mortgage-debt 

satisfied out of the property or properties not sold to him, so far as the same will 

•extend, but not so as to prejudice the rights of the mortgagee or persons claiming 

under him or of any other person who has for consideration acquired an interest 
in any of the properties.” 

The rule of marshalling being a rule of equity, it will not be 
enforced so as to prejudice the holder of the larger number of securities. 
Thus, the mortgagee cannot be compelled to proceed against a 
security which may be insufficient or doubtful and marshalling does 
not absolutely relieve the property sold from the mortgage-debt. 

Suppose A the owner of two properties X and Y, mortgages 
them to C and then sells A to B. Now in this case, B will be entitled 
to insist that the mortgage-debt should be satisfied, in the first instance, 
out of the property Y, as far as possible; if after Y is exhausted, there 
still remains any balance of the debt unsatisfied, then and then only 
the property X will be drawn upon. But the doctrine does not 
.absolutely relieve the property X. 

( ii) S. 81 protects a subsequent mortgagee from the properties 
mortgaged to him being sold to satisfy the dues of a prior mortgagee 
who has the additional security of some other properties as well, the 
principle being “that it shall not depend upon the will of one creditor 
to disappoint another . 99 The section runs thus— 

“If the owner of two or more properties mortgages them to one person 
and then mortgages one or more of the properties to another person, the subse¬ 
quent mortgagee is, in the absence of a contract to the contrary, entitled to have 
the prior mortgage-debt satisfied out of the property or properties not mortgaged 
to him, so far as the same will extend, but not so as to prejudice the rights of 
the prior mortgagee or of any other person who has for consideration acquired an 
interest in any of the properties.” 

(a) But the rule of marshalling will never be applied in favour 
of a subsequent incumbrancer when that will prejudice the right of 
the prior mortgagee (as in s. 56). Nor will it be applied to prejudice 
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the rights of third parties or transferees for value. “It is an equity 
which is not enforced against third parties, that is, against any one 
except the mortgagor and his legal representatives claiming as volun¬ 
teers under him.” [Flint v. Howard , (1893) 2 Ch. 54 (73)]. 

“Thus, two estates, X and Y, are mortgaged to A, and X is afterwards- 
mortgaged to B, the remaining estate Y being then mortgaged to C. Here B 
has no equity to throw the whole of d’s mortgage on C’s estate Y and so to 
destroy C’s security. And for the same reason C cannot marshal. In such a 
case, A must satisfy himself out of two estates rateably, according to the res¬ 
pective values of the two estates, and leave the surplus proceeds of each estate 
to be applied in payment of the respective incumbrances thereon.” [Gibson v. 
Seagrim, 2 Beav. 614 (619)]. 

( b ) Again, “Neither in England nor in this country has the 
doctrine been extended to a case where only portion of the property 
already mortgaged is subsequently sold or mortgaged. If the prior 
mortgagee is forced to have recourse to a portion of the mortgaged 
property for his money, it may be that both he and the mortgagor 
will be prejudiced, and the sale of the property in portions will not 
realise an adequate price.” 10 

§87. “Redeem up ajid Foreclose down”. 

(A) England . 

It has already been explained that not only the mortgagor himself, 
but also all persons entitled to any interest in the equity of redemp¬ 
tion are entitled to come to the Court to redeem the land. Conse¬ 
quently, when there are successive mortgages, any subsequent mort¬ 
gagee may redeem a prior mortgagee, and every redeeming mortgagee 
is liable to be redeemed in his turn by those below him, while all are 
liable to be redeemed by the mortgagor himself. But if a redemp¬ 
tion action has to be brought, there is a special rule which prevents 
a puisne (i.e., subsequent) mortgagee, or the mortgagor, from redeem¬ 
ing one mortgage without also redeeming another. This rule of 
procedure, which has its counterpart in foreclosure also is expressed 
by the ma*im “Redeem up; Foreclose down .” It means that in an 
action of redemption or foreclosure, all persons who will be affected 
by the accounts taken in the action must be made parties. Thus, 
(i) In an action of redemption —a puisne mortgagee must redeem 
the prior mortgagees in the order in which they precede his mortgage 
(and must also foreclose the right of redemption possessed by all 
mortgagees subsequent to him as well as the mortgagor). For ex¬ 
ample, if a 4th mortgagee wishes to redeem a 2nd mortgagee, he 
must join as parties to the action not only the 2nd, but also the 3rd 
mortgagee, and offer to redeem him also, because the 3rd mortgagee 
is affected by the account of what is due to the 2nd mortgagee; (but 
the 1st mortgagee need not be joined because he is not affected). And 
for the same reason all incumbrancers subsequent to the plaintiff as 

10 Report of the Special Committee on the Transfer of Property Amendment 

Bill. 
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well as the mortgagor are necessary parties, and the plaintiff must 
ask to have them foreclosed, (ii) Similarly, in an action of foreclosure, 
—a puisne mortgagee can foreclose the mortgagor's equity of rede¬ 
mption only upon foreclosing all mortgages subsequent to him in 
their successive order. But mortgagees prior to the plaintiff need not 
be joined, because they will not be affected by the accounts taken in 
the action. [The result is, that a puisne mortgagee may foreclose 
without redeeming, though in redeeming he must also foreclose]. 

(B) India. 

In India, the corresponding rule is embodied in ss. 91(a) and 94 
of the Transfer of Property Act. S. 91(a) gives a puisne mortgagee 
the right to redeem a prior mortgagee until he reaches the first mort¬ 
gagee. S. 94, on the other hand, gives a prior mortgagee the right to 
foreclose any subsequent mortgagee and also the mortgagor himself. 

O. 34, r. 1 of the Civil Procedure Code also requires that in any 
suit on a mortgage, all the parties affected by the accounts should be 
made parties in the suit. So all prior and subsequent mortgagees 
.must be impleaded in any suit for foreclosure or redemption. 

f 

Nevertheless, the doctrine of ‘redeem up and foreclose down' 
.does not, in the English sense, apply in India. For in England, 
if a person mortgages his property by three successive mortgages, the 
.third mortgagee cannot redeem the first mortgagee without first 
redeeming the second mortgagee, and without foreclosing the mort- 
gagor who is just below him. 

But in India , the third mortgagee may redeem the first mort¬ 
gagee without redeeming the second mortgagee; the third mortgagee 
may also redeem the second mortgagee without foreclosing the 
mortgagor. 11 The only thing necessary is that all these people must 
i>e made parties in any of such suits. 

§88. Nature of an Equitable Mortgage in England. # 

1. So far we have been discussing broadly, the principles 
relating to a legal mortgage of land. A legal mortgage, we have 
seen, is a transfer of the legal estate in land (or other property) for 
the purpose of securing the repayment of debt. But a mortgage may 
.also be effected on the security of land (or other property) without 
conveying the legal estate to the lender. Where the creditor gets 
-only an equitable estate, the mortgage is called an equitable mortgage . 
An equitable mortgage may thus be defined as a debt secured on 
land or other property which passes only an equitable interest in the 
property. 

2. From this follow important points of difference between a 
-legal and an equitable mortgage : 

11 Mulla’s Transfer of Property Act, 2nd Ed., p. 532. 
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(a) Jn a legal mortgage (apart from the L. P. A.), the entire 
legal interest in the property goes to the mortgagee, and the mort¬ 
gagor has only an equity of redemption left in him; whereas an 
equitable mortgage does not give the lender any rights against the 
land at law,—he has, a mere charge on the land in equity, which he 
can enforce by the aid of the Court. ( b) An equitable mortgagee, 
because he does not possess the legal estate, cannot take possession 
and has got to rely on his right to apply to the Court for an order 
of sale or foreclosure, (c) Since a legal estate can be transferred 
only by deed, a legal mortgage must be created by deed, but an 
equitable mortgage may be created by mere writing, and in the case 
of the usual form of equitable mortgage, viz., by deposit of title-deeds, 
it may be created even without writing [cf. §84]. (d) Lastly, it is 

obvious that since a legal mortgage passes the entire legal interest, 
there can be but one legal mortgage of a legal estate (apart from the 
L. P. A. 1925), and once a mortgagor has created a legal mortgage 
upon his land, any subsequent mortgage on the same property must 
be equitable. But there can be successive equitable mortgages not 
only of the same legal interest, but also of the same equitable interest; 
and consequently equitable mortgages raise a new problem, viz., 
that of priority between successive incumbrances on the same pro¬ 
perty,—between a legal and another equitable mortgage, or between 
two or more equitable mortgages on the same property. 

3. And the very operation of the rules of priority (the ordinary 
rules of priority discussed at pp. 57-60, being applicable to mortgagee 
until 1926) 12 exposes an equitable mortgage to certain risks peculiar to 
itself. As Maitland observes, “Equitable mortgages are not very 
safe things”. Thus, an equitable mortgage will be postponed not 
only to a prior equitable mortgage, but to any legal mortgage, 
whether prior or subsequent, except where the legal mortgagee, being 
subsequent, is affected with notice of the prior equitable mortgage. 
Now, the doctrine of tacking 13 extends this principle further,—and 


12 The law as to priority of mortgages has been vitally affected by the 
*L. P. A., 1925. Excepting a mortgage by deposit of title deeds all other mort¬ 
gages or charges, whether legal or equitable, now rank according to the date of 
their registration as ‘land charges’. The legal estate has thus lost much of its 
importance as affecting the priority of mortgages. 

The application of die maxim ‘where there is equal equity, the law prevails,* 
must now be read subject to this change. 

13 It is to be carefully remembered that though tacking by a third or 
subsequent mortgagee has been abolished by the L. P. A. 1925, tacking by a 
first (legal) mortgagee as to further advances still exists. The second (equitable) 
mortgagee can avoid this risk only by giving notice of his mortgage to the first 
mortgagee, thereby preventing the latter from tacking any subsequent advances 
that he may make after he has received that notice. The doctrine of tacking 
as to further advances has even been extended by the new legislation, for in cases 
where the first mortgagee is under an obligation to make further advances under 
the terms of his mortgage, he can tack even though he has notice of the subse¬ 
quent mortgage. The INDIAN LAW contained in ss. 79 and 93 of the Transfer 
of Property Act is in conformity with the law contained in the English Law of 
Property Act, 1925 (see pp. 01-63, ante). 
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an equitable mortgage may be postponed, even to a susequent 
equitable mortgage or charge, if the latter happens to get hold 
of the legal estate in addition. 

4. Another danger to which an equitable mortgage is exposed 
is created by the doctrine of consolidation [cf. p. 218, ante]. An 
equitable mortgage created after the right of consolidation has already 
arisen, takes subject to it, and is therefore liable to lose in case of 
deficiency. 

§89. Equitable mortgages—how created. 

In England an equitable mortgage may generally be created in 
two ways— 

(A) Second and subsequent mortgages. Where the mortgagor 
has only an equitable interest, and is unable to convey the legal 
estate, an equitable mortgage is created. Thus, where a person has 
made a legal mortgage, and then during the subsistence of that 
mortgage wants to create another mortgage on the same property 
by a deed, the subsequent mortgage would ( prior to 1926) operate as 
an equitable mortgage only, for after the first mortgage the mortgagor 
has only an equity of redemption left to him. 14 

(B) Informal mortgages. The mortgagor, though he has the 
legal estate, may use a form of conveyance ineffectual to transfer the 
legal estate, or may deliberately abstain from any attempt at convey¬ 
ing the legal interest, and then an equitable mortgage is created. 
Thus, (/) a mere agreement to execute a proper (legal) mortgage, 
if in writing, already creates an equitable mortgage, for it constitutes 
an agreement of which specific performance may be compelled in 
equity. 15 (2) Apart from an agreement to create a proper mortgage, 
an equitable mortgage may be created by a signed writing merely 
declaring that the land is charged with the repayment of the loan. 
Such a charge will give an equitable interest in the land. Signed 
writing (to comply with s. 4 of the Statute of Frauds which requires 
that agreements regarding land must be evidenced by a written 
memorandum) is all that is required to create an equitable mortgage. 
(3) An equitable mortgage may be created even without writing,— 
it can be made by a mere deposit of title deeds ‘with the intent that 


14 Since 1926, this form of equitable mortgage has ceased to exist for in 
the first legal mortgage (under the L. P. A.), the mortgagor only grants a legal 
term of years and himself retains the fee simple, so that he may subsequently 
create further legal mortgages on the same property by way of sub-demise. But 
the other forms of equitable mortgage still subsist, e.g., informal mortgages, 
mortgage by deposit of title-deeds, or where a cestui que trust mortgages his 
interest under the trust. 

16 In INDIAN ' LAW, no such mortgage is recognised. An agreement to 
’mortgage merely gives rise to a personal obligation which does not constitute 
either a mortgage or charge. Again, this personal obligation is not capable of 
specific performance, for a contract for loan of money is not specifically enforce¬ 
able. And the only remedy Is damages for breach of contract. 
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the land which they concern shall be security for the payment of a 
debt.* The principle on which a mortgage by deposit of title deeds 

is upheld is that the deposit is taken as the evidence of an implied 
agreement to give a proper mortgage which has been partly performed 
by such deposit . As Maitland puts it, “mortgage by deposit 
is an outcome of the equitable doctrine of part performance.” 
Thus, the fact that A has handed over the title-deeds of his estate 
to B is cogent evidence of an agreement for mortgage, just as the 
fact that A has let B to take possession of his land is cogent evidence 
of an agreement for sale, though no written note or memorandum 
of the agreement as required by s. 4 of the Statute of Frauds exists 
[cf. § 99]. It would be unconscientious on the part of either party 
to disregard the rights of the other [ Russel v. Russel , (1783) 1 Bro. 
C. C. 269]. 

§90. Mortgage by deposit of title deeds in India. 

1. In India, there is no distinction between legal and equitable 
estates, and hence none between legal and equitable mortgages. All 
mortgages are subject to the formalities required by law, and operate 
as ‘legal’ mortgages. 16 While in England, (before 1926) a legal 
mortgage would always prevail against the equitable unless the holder 
of the legal has done or omitted to do something which prevents him 
in equity from asserting his paramount rights,—in India, all mort¬ 
gages rank in order of the time of creation, according to s. 48 of the 
Transfer of Property Act, subject only to ss. 78 and 79. 16 [See p. 59, 
ante ]. 

2. A mortgage by mere ‘deposit of title deeds with intent to 
create security thereon’ may, however, be created under s. 58 (/) of 
the Transfer of Property Act. Such mortgage resembles the English 
equitable mortgage by deposit in that it does not require registration 
or any other formality [s. 59, T. P. A.]. It may be effected by mere 
(i) delivery by a debtor of his documents of title to immovable pro¬ 
perty to his creditor or his agent, (ii) with intent to create a security 
thereon. The debt may, however, be an existing as well as a future 
debt. 

3. Notwithstanding the above similarities, the Indian mortgage 
by deposit of title-deeds differs from an English equitable mortgage in 
important respects. 

(i) In England, such a mortgage being purely equitable, is 
not a complete security, and will therefore be postponed to a subse¬ 
quent legal mortgage unless the latter has done or omitted something 
which prevents him from asserting his rights in equity (i.e., so as to 
be affected with constructive notice of the equitable mortgage). In 

16 Imperial Bank of India v. U. Rai Gyaw, (1923) 1 Rang. 637 P.C. 


15 
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India, it is a completed transfer and it is immaterial whether the 
subsequent mortgagee has got notice of the prior mortgage by deposit 
of title-deeds or not. The Proviso added to s. 48 of the Indian 
Registration Act in 1929 expressly declares that a mortgage by 
deposit shall take effect as against any mortgage-deed subsequently 
executed and registered. A mortgage by deposit in India thus 
virtually operates as a mortgage by deed. 

(ii) In India, a mortgage by deposit is valid only if created 
within the three Presidency towns and certain other commercial 
towns specified in s. 58(/), Transfer of Property Act. But if the 
mortgage is created within any of these specified towns, the mortgage 
by deposit of title deeds would be valid, even though the property 
is situated outside such town, provided there is no special prohibi¬ 
tion against this equitable mortgage by the law applicable to the place 
where the property is situate. 17 

§91. Deposit accompanied by memorandum. 

1. Though a deposit of title-deeds, without more, creates a 
mortgage, it is not unusual, in England as well as India, for the 
deposit to be accompanied by a memorandum in writing. The nature 
and scope of such memorandum are to be considered in such cases. 

2. The English rule has been expressed as follows: 

“Although it is a well-established rule of equity that a deposit of a docu¬ 
ment of title without more, without writing or without word of mouth, will 
create in equity a charge upon the property referred to, that general rule will 
not apply when you have a deposit accompanied by an actual written charge. In 
that case you must refer to the terms of the written document, and any impli- 
dation that might be raised, supposing there was no document, is put out of the 
case and reduced to . silence by the document by which alone you must be 
governed”. 

3. In India, the following rules have been laid down, following 
the English law— 

(i) Where titles are handed over accompanied by a bargain, 
that bargain must rule. When that bargain is a written bargain, 
it and it alone, must determine what is the scope and extent of 
security. 18 Thus, though title-deeds relating to several properties 
may be handed over to the creditor, the mortgage may be restricted 
to some of those properties if the memorandum mentions only some 
of them. 


Illustration . 

The mortgagor deposited title-deeds relating to three items of property of 
which one was a house in Rangoon. A promissory note was also executed and 
on the back of it, there was a memorandum saying,—“As security—grant of a 
house in Rangoon*. 1 . Held, the security was restricted to the Rangoon house, 
though the title-deeds of other properties as well had been delivered to the 
mortgagee. 1 * 

17 Papiah v. Naganatha, (1931) 36 C.W.N. 1061 P.C. 

18 Pranjivan v. Chan Ma, (1916) 20 C.W.N. 925 P.C. 

19 Pranjivan v. Chan Ma, (1916) 20 C.W.N 925 P.C 
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(ii) If such memorandum constitutes the mortgage, it must be 
registered under s. 17 of the Registration Act, and oral evidence to 
contradict is not admissible. 20 

(Hi) But registration is not necessary if the mortgage is complete 
without the writing and the memorandum is merely a statement that 
the mortgage has been effected. 

“No such memorandum can be within the section (s. 17, Registration Act) 
(unless on the face of it it embodies such terms and is signed and delivered at 
such time and place and in such circumstances as to lead legitimately to the 
conclusion that so far as the deposit is concerned, it constitutes the agreement 
between the parties”. a# 

Hence, where the parties professing to create a mortgage by 
deposit of title-deeds, contemporaneously enter into a contractual 
agreement in writing, which is made an integral part of the transac¬ 
tion and is itself an operative instrument and not merely evidential, 
such a document must be registered. 1 In such cases, the question to 
be determined is—« 

“Did the document constitute the bargain between the parties or was it 
merely the record of an already completed transaction”? 3 

Illustrations . 

1. The plaintiff (H)^ brought this suit to enforce a mortgage effected by the 
defendant (K) by deposit of title-deeds. But besides the deposit, the plaintiff 
had obtained from the defendant “a memorandum of agreement evidencing the 
said deposit and embodying the terms of the loan and conditions.” The plaintiff 
founded upon this memorandum in their plaint, and the defendants contended 
that the memorandum constituted the bargain between the parties and was there¬ 
fore unenforceable for want of registration under s. 17 (I) (b) of the Registration 
Act. The plaintiff’s case was that the memorandum did not effect or constitute 
any transaction between the parties, as referred to in s. 17(7), but merely recorded 
a completed transaction. Held, that where parties, professing to create a mort¬ 
gage in Calcutta by deposit of title-deeds, contemporaneously enter into a con¬ 
tractual agreement in writing, which is made integral part of the transaction 
and is itself an operative instrument and not merely evidential , the transaction 
is not an equitable mortgage within the Transfer of Property Act and the docu¬ 
ment must, in order to create a valid mortgage, be registered. 3 

In the present case, the memorandum sets out all the details of the trans¬ 
action and specifically confers a power of sale on the mortgagees. It is an ins¬ 
trument effective to create an interest in the property in favour of the mortgagees. 
Having purported to create a mortgage by delivery of title-deeds, the parties 
proceeded to.create it over again in writing. The memorandum, does not merely 
evidence a transaction already completed: its language is operative. It is con¬ 
tractual in form and embodies an agreement that the title-deeds in question are 
to be held as security for the advances made and it speaks of the moneys ’hereby 
secured.’ 

2. The accounts relating to the appellant’s dealings with respondents were 
examined on the 23rd October, 1936, and a large sum was found due to the res¬ 
pondents who demanded payment. The appellant thereupon brought and gave 
certain documents, being title-deeds relating to immovable properties belonging 
to his family, for the purpose of being held as security for the amounts then due 

20 Obla v. Narayana , (1930) 35 C.W.N. 494 (502) P.C. 

1 Harisankar v. Kedar, (1939) 43 C.W.N. 806 P.C. 

2 Subramonian v. Lutchman, (1922) 28 C.W.N. 1 P.C 

3 Harisankar v. Kedar, (1939) 43 C.W.N. 806 P.C. 
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and to become due on further dealings. A draft of the memorandum was there¬ 
after prepared which the appellant took with him to be shown to his lawyer and 
he returned in the afternoon, and signed and delivered it to the respondents. Alt 
this took place in Calcutta. The memorandum was in the form of a letter 
addressed to the respondents* firm and was in the following terms: 

“We write to put on reoerd that to secure the repayment of the money already 
due to you from us on account of the business transactions between yourselves 
and ourselves and the money that may hereafter become due on account of such 
transactions we have this day deposited with you the following title-deeds in 

Calcutta at your place of business.with intent to create an equitable 

mortgage on the said properties to secure all moneys including interest that may 
be found due and payable by us to you on account of the said transactions. 

Held : The memorandum delivered by the appellant along with the title- 
deeds deposited with the respondents did not require registration as the parties did 
not intend thereby to create the charge. Accordingly it is admissible in evidence 
to prove the creation of the charge. 

“The document purports only to record a transaction which had been con¬ 
cluded and under which the rights and liabilities had been agreed upon.’* 4 


4 Rachpal v. Bhagwandas, A.l.R 


1960 S.C. 79. 
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§92. Classes and varieties of Liens. 

1. A lien is the right of a person to have a claim satisfied out 
of property belonging to another. ( It differs from a mortgage or 
pledge in that it gives a mere passive right of retainer or possession 
without any active right. 

2. Liens exist at law as well as in equity. A common law lien 
is simply the right to retain another person’s property until he pays 
a claim against him, and such lien is lost the moment the person 
having it parts with the possession of the property subject to it. 
Any right to sell to satisfy the lien must be given expressly by statute. 
It is, however, good against the whole world. In equity, on the 
other hand, the owner of an equitable lien has a right to a judicial 
sale of the property to satisfy the lien. It does not depend for its 
continuance on the retention of possession of the property, and affects 
every body taking the property with notice of it. But like other 
equitable interests, it is invalid against purchasers for value having 
the legal estate without notice. 1 

3. Liens are either (a) particular , i.e., confined to a particular 
charge, or ( b) general, i.e., extending to the general balance due. 

4. Liens are of diverse kinds. The more important liens may be 
enumerated as follows : 

(7) Solicitor's Lien. —(a) At common law, the solicitor has a 
particular lien on the property recovered, for his costs of the suit. 
This has been recognised and enlarged by the Solicitors Act, 1860. 
(b) The solicitor has a general lien on all deeds and documents other 
than Will, in the silicitor’s hands and with reference to which he has 
expended skill and labour. The solicitor has the equitable right to 
withhold these from his client until his bill has been paid. It is a 
general lien and extends to all costs due from the client, and not 
merely to the costs incurred in connection with the documents over 
which the lien is claimed. 

(2) Banker's Lien. —The banker has a general lien on the secu¬ 
rities deposited, extending to the general balance of account. 

(3) Agent's Lien. —Section 221 of the Indian Contract Act codifies 
the law as to agent’s lien in India, comprising within the term ‘agent’ 
a, large class of persons : “In the absence of any contract to the 
contrary, an agent is entitled to retain goods, papers and other 

1 The above distinction between a legal and an equitable lien is maintained 
also in Indian law [ Nippon Kaisha v. Ramjiban, (1938) 42 C.W.N. 677 P.C.]. 
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property, whether movable or immovable, of the principal received 
by him, until the amount due to himself for commission, disburse¬ 
ments and services in respect of the same have been paid or accounted 
for to him.” 

(4) Vendor and purchaser's Lien .—See p. 125, ante . 

(5) Bailee's Lien .—See s. 170 of the Indian Contract Act. 

§93. Salvage Lien. 

1. At common law, persons by whose assistance a ship or 
cargo or the lives of persons belonging to her are saved from danger 
or loss at sea have a retaining lien for their remuneration on the 
property rescued. This is a doctrine of maritime law, administered 
by the Court of Admiralty. The foundation of the rule is that the 
salvor has no opportunity of communicating with the owner in veiw 
of the urgency of the situation and an implied contract is accordingly 
raised by law. 

2. In India, the principles of salvage lien has been applied as 
one of equity, to cases of payment of rent or other dues, the 
non-payment of which would have wiped off all subsidiary interests 
in the land. Bona fides of the person making the deposit and 
preservation of the estate are the two essential conditions for the 
application of this doctrine. 

3. The principle underlying the doctrine has found statutory 
recognition in s. 0 (last paragraph) of the Bengal Revenue Sales 
Act (XI ot 1859), s. 13 (5) (fr)-(c) of the Patni Taluks Regulation 
1819, as amended in 1940, s. 171(7) (b) of the Bengal Tenancy Act, 
and similar enactments in other Provinces; but as has been explained 
by the Privy Council in Manohar v. HazarimulL 2 3 the application of 
the doctrine is not confined within the limits of these statutory pro¬ 
visions. 

Thus, in Dakhmatnohon v. Saroda , a the Privy Council observed, — 

It seems to be common justice that when a proprietor in good faith pending 
litigation makes the necessary payments for the preservation of the estate in- 
dispute, and the estate is afterwards adjudged to his opponent, he should be 
recouped what he has so paid by the person who ultimately benefits by the pay¬ 
ment, if he has failed through no fault of his own to reimburse himself out of 
the rents. Of course he is bound to account for mesne profits, for all rents and 
profits which he has received, or which without wilful default he might have 
received . But if owing to circumstances beyond his control, and still more if in 
consequence of some wrongful conduct on the part of his opponent, he has received 1 
less than what he has had to pay for the preservation of the estate, it would seem 
to be in accordance with justice, equity and good conscience—there being no 
specific rule to the contrary—that he should recover the difference on the finaf 
adjustment of accounts. The claim is in the nature of a salvage; and it is to be 
observed that the law relating to sales for arrears of Government revenue recog¬ 
nizes an equity to repayment in the case of a person who not being a proprietor 
pays the Government revenue in good faith to protect a claim which afterwards 
turns out to be unfounded.” 


2 Manohar v. Hazarimull, (1931) 59 Cal. 463 (469) P.C. 

3 Dahhinatnohan v. Saroda , (1893) 21 Cal. 142 P.C. 
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4. The doctrine of salvage lien is to be distinguished from that 
of subrogation (see below). The application of the doctrine of salvage 
lien does not depend upon the question whether the demand which 
was met was a charge and a first charge on the property. If it was 
a first charge, the doctrine of subrogation would also be helpful. If 
all that is relied upon is the rule of subrogation, then the demand 
which was paid would have to be a first charge. By the doctrine 
of subrogation, the person whose money goes to pay off an earlier 
demand due to another person gets only the rights of the person 
whose dues were paid off with his money. But the doctrine of salvage 
lien is based on wider grounds. The interest of all the persons 
having various interests in the property are saved by the act of pay¬ 
ment made by one and that is the reason why such a person is 
entitled to a right which prevails over all the interests which are 
saved by the payment. 


Illustrations. 

3. Where a claimant having obtained possession of an estate under a decree 
in good faith, has paid the revenue and cesses (in default of which the estate 
would have been sold), although the decree may have been afterwards reversed, 
and he may have been deprived of possession, he is nevertheless entitled to be 
repaid the amount by his opponent, who benefits by it, provided that he has not 
realized, or failed through any fault of his own to obtain, enough out of the 
rents and profits during his possession to cover this expenditure. 4 5 

2. If a mortgagee, who has obtained a final decree for sale, makes pay¬ 
ments to prevent a sale of the mortgaged property for arrears of revenue falling 
due later but while execution proceedings are still pending, he is entitled to obtain 
in a separate suit a decree, making the amount so paid a further charge under 
the mortgage, thus giving him in respect of it priority over a subsequent mortgage. 
The same result follows whether the payment is made under s. 9 of the Bengal 
Land Revenue Sales Act, 1859, or under a term in the mortgage deed authorizing 
the mortgagee to pay the revenue and providing that money so paid shall be 
realizable out of the mortgaged property.* 

§94. Subrogation. 

1. Subrogation means the substitution of one person for another, 
so that the same rights and duties which attached to the original 
person attach to the substituted one. 

2. To entitle one to invoke the equitable right of subrogation, 
he must either occupy the position of a surety of the debt, or must 
have made the payment under an agreement with the debtor or 
creditor that he should receive and hold an assignment of the debt 
or security, or must stand in such a relation to the mortgaged pre¬ 
mises that his interest cannot otherwise be protected. 6 


4 Dakhinamohan v. Saroda, (1893) 2l Cat. 142 P.C. 

5 Manchar v. Hazarimull , (1931) 59 Cal. 463 P.C.; Nugendra v. Kaminee , 
(1867) 11 M.I.A. 241 (258). 

6 Janakinath v. Pramathanath, (1940) 44 C.W.N. 261 P.C., approving 
Gttrdeo v. Chandrika, (1908) 36 Cal. 193, 
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!• Surety’s right of subrogation.— 1. A surety is entitled to be 
subrogated to the rights of the creditor if he pays him off. “A 
surety will be entitled to every remedy which the creditor has against 
the principal debtor; to enforce every security and all means of pay¬ 
ment ; to stand in the place ol the creditor, not only through the 
medium of contract, but even by means of securities entered into 
without the knowledge of the surety, having the right to have those 
securities transferred to him, though there was no stipulation for 
that; and to avail himself of all those securities against the debtor. 
This right of a surety stands not upon contract, but upon a principle 
of natural justice.” [Craythorne v. Swinburne, (1890) U Ves. 160 
(162)]. 

In other words, when a surety pays a debt due to the creditor, 
he is entitled to have transferred to him any securities which the 
creditor has taken from the debtor, so that he mav be aided in re¬ 
couping himself. 

2. But the subrogation ot a surety will not be carried further 
than is necessary for his indemnity; if he buys up the security at a 
discount, or makes his payment in a depreciated currency, he can 
enforce it only for what it cost him. He cannot speculate at the 
expense of his principal; his only right is to be repaid (Sheldon on 
Subrogation). The reason is that since subrogation is founded on 
principles of equity, the surety who would avail himself of this 
doctrine and invoke equity must do equity ; and while he is entitled 
to a reimbursement in all that he pays he pays out properly for his 
principal, debt, interest and cost, he is not entitled, in any way to 
recover more than he has paid (Harris on Subrogation). 

II. Subrogation in Mortgages. 

(A) England. 

In England, the doctrine is applied in general whenever any 
person other than a mere \olunteer pays a debt or a demand, which 
in equity or good conscience should have been satisfied by another 
or where the liability of one person is discharged out of a fund 
belonging to another or where one person is compelled for his own 
protection to pay a debt lor which another is primarily liable. Sub¬ 
rogation is either conventional or legal. 

(a) Subrogation is conventional when there is an agreement, 
express or implied, that the person making the payment shall exercise 
the rights and powers of the original creditor. 

“Under the equitable doctrine of subrogation, one who pays a mortgage- 
debt under an agreement for an assignment or for a new mortgage for his own 
protection or for the benefit of another, acquires a right to the security held by 

the other.Express agreement only entitles the third person to subrogation 

and not mere understanding is enough” (Jones on Mortgage). 

(b) Subrogation by operation of law arises when the mortgage- 
debt is paid off by a person in order to protect his own interest in 
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the property, without any question of agreement, e.g., when a puisne 
mortgagee satisfies a prior incumbrance. Any one, who is under no 
legal obligation or liability to pay the debt, is a stranger, and if he 
pays the debt, he is a mere volunteer and as such not entitled to the 
equity. The mortgagor himself cannot claim the right, since in 
discharging a prior encumbrance created by himself, he merely per¬ 
forms his own obligation to his creditor [ Otter v. Vaux , (1866) 6 
De G.M.G. G38]. This disqualification of the mortgagor was ex¬ 
tended in England to the case of a mortgagee purchasing the equity 
of redemption, and thereafter redeeming other mortgages \Toulmene 
v. Steere, (1817) 3 Mer. 210]. 

(B) India . 

1. In India, the right of subrogation is not an equitable right, 
but is a right conferred and defined by statute, viz., s. 92 of the 
Transfer of Property Act, and is available only upon the terms stated 
therein and not on equitable considerations. 7 Paragraph 1 of s. 92 
deals with legal subrogation and paragraph 3 deals with conven¬ 
tional subrogation. As in England, so in India, the right is not 
available to a mortgagor or a person standing in his position. This 
has been made clear by the amendment of the section in 1929. Simi¬ 
larly, when there is a contractual liability to discharge a prior debt, 
no subrogation can be claimed in respect of such payment. 8 Again, 
the doctrine in Toulmene v. Steere has not been followed in India. 
As regards conventional subrogation, on the other hand, the Indian 
law requires that the agreement must be by registered instrument. 

2. The foundation of the right of subrogation is the equitable 
principle of reimbursement that a person who is interested in the 
payment of money which another is bound by law to pay, and who 
therefore pays it, is entitled to be reimbursed by the other ( cf . s. 69 
of the Indian Contract Act). But while the right of reimbursement 
is a personal right only, subrogation involves an equitable charge 
on the property. When subrogation exists the previous incumbrance 
that is paid off is not extinguished but is kept alive and its benefit 
transferred to the person who has paid it off. 9 

(a) ‘Legal’ Subrogation. 

1. Legal subrogation is dealt with in the first clause of s. 92. 
It arises in favour of all persons who have an interest in the mortgaged 
property or in the right of redemption, except the mortgagor. Being 
based on the principles of natural justice, a mortgagor himself who 
is liable to pay a debt contracted by him, or a transferee from such 
a mortgagor who has undertaken the liability, cannot claim subroga¬ 
tion ; nor can the principle be invoked in favour of a mere volunteer, 
i.e., a person who is under no legal obligation to make the payment 

7 Ramchand v. Parbhu, (1942) 47 C.W.N. 1 P.C. 

8 Jagmohort v. Jugal, A.I.R. 1932 P.C. 99. 

9 Hira Singh v. Jai Singh, (1937) All. 880 F.B. 
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nor is compelled to do so for the preservation of any rights or pro¬ 
perties of his own. 

2. The following persons may claim legal subrogation— 

(/) A puisne or subsequent mortgagee redeeming a prior mort¬ 
gage. —Under the present law, if a third mortgagee pays off a first 
mortgage, he does not thereby extinguish the first mortgage (in other 
words, there is no merger), and it is kept alive for the benefit of the 
third mortgagee, who gets priority over a second mortgagee. 

(2) A co-mortgagor redeeming the mortgage. —The right of a 
co-mortgagor, paying off the entire debt, to be subrogated to the 
security of the creditor “rests upon the same equity as that of a 
surety or any other person entitled to redeem the mortgage; for each 
joint debtor is regarded as a principal debtor for that part of the 
debt which he ought to pay and as a surety for that part which ought 
to be discharged by them ,, ( Ghose on Mortgage). 

(3) The mortgagor's surety redeeming the mortgage. —A surety 
is one of the persons mentioned in s. 91 as having a right to redeem. 
Hence he is entitled to be subrogated to the rights of the creditor if 
he pays him off. 

(4) A purchaser of the equity of redemption redeeming the 

mortgage. —In this case, the incumbrance may be drowned or merged 
in the estate acquired by purchase. But whether this is merged or 
not is a question of intention of the person paying off the mortgage 

and it will be presumed that he intended to keep it alive and thus 

he will be subrogated to the rights of the mortgagee whom he had 
redeemed [Gokuldas v. Puratuual, 10 Cal. 1035 P.C.]. 

3. As to the extent of the rights acquired by a subrogated 

co-mortgagor, the question has been dealt with by the Supreme 

Court 10 in a case from East Punjab where the Transfer of Property 
Act did not extend. Upon general principles of equity and good 
conscience, the Supreme Court held that in this respect a distinction 
should be drawn between a third party who subrogates and a co¬ 
mortgagor who claims this right, on the ground that the co-mortgagor 
stands in a fiduciary relation. Thus, 

(/) An assignee of a mortgage is entitled, as a rule, to recover 
whatever may be due on the security. 

(ii) A co-mortgagor, on the other hand, stands in a fiduciary 
relation to the other mortgagors. Where there are several joint 
debtors, each debtor is a principal debtor as regards the part of the 
liability he is to discharge and a surety in respect of the shares of the 
rest of the debtors. Such being the legal position among the co¬ 
mortgagors, if one of them redeems a mortgage over the property 
which belongs jointly to himself and the rest, equity confers on him 
a right to reimburse himself for the amount spent in excess by him 

10 Gaticshi Lai v. Joti Per shad, (1953) S.C.A. 339. 
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in the matter of redemption ; he can call upon the co-mortgagors to 
contribute towards the excess which he has paid over his own share. 
To compel the co-debtors or co-mortgagors to pay more than their 
share of what was paid to the creditor or mortgagee would be to 
perpetrate an inequity or injustice, as it would mean that the debtor 
who is in a position to pay and pays up can obtain an advantage for 
himself over the other joint debtors. If it is equitable that the 
redeeming co-mortgagor should be substituted in the mortgagee’s 
place, it is equally equitable that the other co-mortgagors should not 
he called upon to pay more than he paid in discharge oi the encum- 
btance; he who seeks equity must do equity. 

Hence, a co-mortgagor who redeems the mortgagee stands in 
the mortgagee's shoes only to the extent of getting reimbursed from 
the co-mortgagors for their shares in the amount actually paid by 
him. 11 

4. In the above case, 11 since the Transfer of Property Act was 
not applicable, the Supreme Court considered it unnecessary to 
discuss whether the statutory provision in clause 1 of s. 92 of that 
Act has intended to strike a departure from the foregoing rule of 
equity and good conscience. That clause provides that the person 
who is subrogated shall have “the same rights as the mortgagee 
whose mortgage he redeems”. 

(b) Conventional subrogation. 

The Indian law on this subject, under clause (3) of s. 92 (as it 
stands amended in 1929) differs from the English rules of equity in 
this that under the Indian law, an agreement to subrogate would not 
be implied under any circumstances. Cl. (3) of s. 92 lays down 
that if a person advances money to a mortgagor for redemp¬ 
tion of a mortgage, the lender shall be subrogated to the rights of 
the mortgagee whose mortgage has been redeemed, only if the 
mortgagor has agreed by a registered instrument that he shall be 
so subrogated. Hence, where there is no such registered agreement, 
the lender cannot claim the right of subrogation under any equitable 
considerations. 12 

Ill* Money lent to infant for buying necessaries.— 

(A) In England, a contract with an infant is absolutely void 
at law. But in equity, a person who has lent money to an infant to 
enable him to purchase necessaries (and the infant has spent the 
money for the purpose) can claim to be subrogated into the rights of 
the seller of the necessaries, which are exhausted by the payment, 
and recover the sum lent from the infant \Marlo%v v. Pitfield, (1719) 
1 P.W. 558]. 

(B) In India, the above rule has been codified in a wider form in 
s. 68 of the Indian Contract Act, and under it, the person who has 

11 Ganeshi Lai v. Jolt Prrshad, (1953) S.C.A. 339. 

12 Manmohan v. Jatiki Prasad, A.I.R. 1945 P.C. 23. 
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furnished necessaries to an infant or any other incapable person, 
whether by loan or otherwise, has the right to be reimbursed from the 
property of the incapable person. 

§95. Merger. 

(A) Eli gland. 

1. In England, the Common Law rule was— 14 whenever a greater 
estate and a less coincide and meet in one and the same person, 
without any intermediate estate, the less is immediately annihilated; 
or, in the law phrase, is said to be merged, that is, sunk or drowned 
in the greater” (Blackstone). Thus, when a charge and ownership 
of an estate was united in the same person, the charge was automati¬ 
cally extinguished. 

2. Equity determined the question with reference to the intention, 
actual or presumed, of the person in whom the interests are united. 

“In nLOSt instances it is, with reference to the party himself, of no sort 
of use to have a charge on his own estate, and, where that is the case, it will 
be held to sink, unless something shall have been done by him to keep it on 
foot......Where no intention is expressed, or the party is incapable of express¬ 

ing any, the Court considers what is most advantageous for him” [ Forbes v. 
Moffat, (1811) 18 Ves. 384]. 

Since the Judicature Act, 1873, s. 25 ( 4)(b ) (which has been re¬ 
enacted in s. 185 of the Law of Property Act, 1925), the rule of equity 
now prevails at law also. The rule is thus stated by Snell — 

“If the benefit of a charge on property and the property subject to the 
•charge vest in the same person, then as a general rule, equity will treat the 
charge as kept, alive or merged according to whether it be of advantage or no 
advantage to the person in whom the two interests have vested that the charge 
should be kept alive. But in either case clear proof of intention to the contrary 
will displace the general rule”. 

3. To the above rule of equity, an exception was engrafted by 
the case of Toulmene v. Sleere [(1817) 3 Mer. 210] which laid down 
that the purchaser of an equity of redemption with notice of sub¬ 
sequent incumbrances stands in the same situation as if he himsell 
had been the mortgagor, and cannot set up against such subsequent 
incumbrances either a prior mortgage of his own or a mortgage 
which he may have paid off. In other words, in such cases, there is 
an automatic merger of the incumbrance. In the later cases of 
Adams v. Angell, (1877) 5 Ch. D. 634 and Thorne v. Cann, (1895) 
A.C. 11, the rule in Toulmene v. Sleere was criticised and held appli¬ 
cable only where an intention to keep the security alive is not ex¬ 
pressed or apparent from the attending circumstances. 

(B) India . 

1. In India, s. 101 of the Transfer of Property Act, as it stood 
before the amendment of 1929, embodied the rule in Toulmene v. 
Steere, and under it ‘extinguishment’ was the rule and ‘keeping alive’ 
was the exception. But notwithstanding s. 101, before the amend¬ 
ment in 1929, the Privy Council refused to follow the rule in Toulmene 
v. Steere on the ground that it was not founded on any principle of 
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justice, equity and good conscience. Thus, in Gokaldoss v. Rambux , 13 
the Privy Council held that the question of merger was to be deter¬ 
mined with reference to the presumed intention of the party and that 
when the purchaser of an equity of redemption pays off a prior charge, 
he is entitled to retain it as a shield against subsequent incumbrances 
in the absence of a contract to the contrary, because it would be to 
his advantage to keep alive the prior charge and such an intention 
would accordingly be presumed. 

2. The amendment of 1929 split up the two cases of union, 
(t) the purchaser of equity of redemption redeeming a prior mortgage, 
and (ii) a mortgagee purchasing the equity of redemption. The 
former case is dealt with in the new s. 92 of the Transfer of Property 
Act, and the latter in the amended s. 101. The former case has been 
termed subrogation, and the latter has been referred to by the word 
merger. But in neither section is there any reference to intention. 
The reason is that in India there is no common law rule of merger 
as in England, and hence no equitable rule of intention is necessary 
to modify it. So both ss. 92 and 101 now lay down the rule that there 
will be no merger of the incumbrance in cither case. But, as Mulla 
points out, there is nothing to prevent the statutory right from being 
waived by express contract. It is therefore no longer necessary to 
apply any equitable rule in any case in India. 

(!) The rule enacted in s. 92 is that when the purchaser of a 
share in the equity of redemption redeems a mortgage, he acquires 
the same rights as the mortgagee whose mortgage he redeems may 
have against his co-mortgagor or any mortgagee. In such a case, 
the purchaser of a portion of the equity of redemption who has 
redeemed a mortgage is said to be ‘subrogated* to the rights of the 
mortgagee whose mortgage he redeems; in other words, the mort¬ 
gagee’s interest is not merged by reason of the fact that the mort¬ 
gagee’s interest and the mortgagor’s equity of redemption have been 
united in the same person. The rule embodied in the amended s. 92 
does not depend upon the expression of intention. Intention to keep 
alive the right is presumed by the statute. 

(ii) Similarly, the converse case of a mortgagee purchasing 
the rights of the mortgagor is dealt with in s. 101, which says 

“Any mortgagee of, or person having a charge upon, immovable property, 
or any transferee from such mortgagee or charge-holder may purchase or other¬ 
wise acquire the rights in the property of the mortgagor or owner, as the case 
may be, without thereby causing the mortgage or charge to be merged as be¬ 
tween himself and any subsequent mortgagee of, or person having a subsequent 
charge upon, the same property; and no such subsequent mortgagee or charge- 
holder shall be entitled to foreclose or sell such property without redeeming the 
prior mortgage or charge or otherwise than subject thereto. “ 

This amended section lays down the rule that when a mortgagee 
or charge-holder acquires the rights of the mortgagor or owner, there 
is no merger if there is a subsisting interest of a third party inter- 

13 Gokaldoss v. Rambux , (1884) 10 Cal. 1035 P.C, 
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CHAPTER XVI 


EQUITABLE RELIEF IN CONTRACTS 


§96. Influence of Equity on the law of Contract. 

The equitable doctrines discussed in the foregoing Chapters 
relate more or less to the law of property. In the following pages 
we shall discuss some of the more important doctrines of equity which 
relate generally to the law of contract. These may be grouped under 
three heads— (i) Equity relieving against terms in a contract which 
cause hardship, e.g., stipulations as to penalties or forfeitures, or 
those concerning time. ( ii ) Equity avoiding a contract altogether on 
grounds relating to consent, e.g. t mistake, fraud, undue influence etc. 
(m) Equity granting novel remedies on the ground of inadequacy of 
the common law remedy of damages, e.g., specific performance, injunc¬ 
tion, rectification, rescission, cancellation. 


(I) 

EQUITABLE RULES OF CONSTRUCTION 

§97. The Doctrine of Penalties and Forfeitures. 

I. Penalties and Liquidated Damages: 

(A) England. 

1. Where the terms of a contract stipulated that a certain sum 
of money was payable by a party to a contract to the other party in 
case of non-performance or breach thereof, Common Law would enforce 
such money penalty on non-performance in all cases. But Equity 
regarded performance as the principal intent of the parties to the con¬ 
tract, and the penalty as a mere accessory. It looked into the inten¬ 
tion of the parties according to the maxim 4 'Equity looks to the intent 
rather than to the form” [c/. p. 36, ante], in order to ascertain whether 
such term (a) was intended to be a punishment for breach of the con¬ 
tract or (h) was a genuine pre-estimate of the damage likely to result 
from the breach. In the former case it is called a ‘penalty/ and in 
the latter ‘liquidated damages.’ If it is a penalty or in terrorem , a 
Court of Equity will relieve against such term and grant only com¬ 
pensation for the actual damage sustained on account of non-perform¬ 
ance. [Sloman v. Walter , (1784) 1 Bro. C. C. 417]. 1 But if it is 

1 Sloman v. Walter .—The plaintiff and defendant were partners in a Coffee 
House, and it had been agreed that defendant should have the use of a particular 
room when he wanted it, and the plaintiff gave a bond to secure this. Upon 
breach of the agreement, defendant brought this action for the penalty stipulated 
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construed as liquidated damages no relief will be granted, and the 
amount stipulated will be recoverable. 

“The distinction between penalties and liquidated damages depends on the 
intention of the parties to be gathered from the whole of the contract. Tf the 
intention is to secure performance of the contract by the imposition of a fine or 
penalty, then the sum specified is a ‘penalty*; but if, on the other hand, the 
intention is to assess tht damages for breach of contract, it is liquidated damages”. 
[Law v. Redditch Local Board, (1892) 1 Q.B. 127 (132)]. 

The intention of the parties is to be gathered from the whole con¬ 
tract, and the mere use of either term in the contract is not conclusive. 

2. Several rules have however been framed by the Courts for the 
purpose of determining whether the sum stipulated is a penalty or 
liquidated damages :—( i) When! a contract provides that upon non¬ 
payment of a sum of money, a larger sum shall be payable, the larger 
sum is a penalty. («) The conventional sum is a penalty if it is extra¬ 
vagant and unconscionable in amount in comparison with the greatest 
loss that could possibly follow from the breach. It is impossible, 
however, to lay down an abstract rule as to what would be extra¬ 
vagant and unconscionable [Clydebank Co. v. Don Jose, (1905) A.C. 
6 (10)]. ( Hi ) Where a contract stipulates for the performance of 

several acts, and a lump sum is payable for non-performance of all or 
any of the acts, though some of them may occasion serious damage 
while others mere trifling damage, there is presumption that the lump 
sum is a penalty [Kemble v. Fatten, (1829) 6 Bing. 141]. ( iv ) Where 
a contract is for the performance of an act the damage resulting 
from the breach of which is altogether uncertain and yet a fixed and 
reasonable sum of money is payable for breach thereof, such sum is 
recoverable as liquidated damages [Dunlop v. New Garage Co., 
(1915) A.C. 79]. 

(B) India. 

Indian Courts have not to trouble themselves about whether the 
sum is by way of penalty or liquidated damages, for the distinction 
has not been accepted in s. 74 of the Indian Contract Act. The party 
complaining of the breach will not be entitled to receive more than that 
what is reasonable compensation in any case. The Court’s discretion 
is not fettered in any way except that it cannot award damages ex¬ 
ceeding the amount stipulated. 

II. Forfeiture. 

(A) England. 

1. Where the terms of a contract provide that a specific property 
(as distinguished from a sum or money) is to be transferred by one 

rn the bond. Held, that he was entitled only to recover the actual damage sus¬ 
tained. Where a penalty is inserted merely to secure the enjoyment of a collateral 
object, the enjoyment of the object is considered as the principal intent of the 
deed, and the penalty only as aceessional, and to secure the damages really in¬ 
curred. 
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party to the other, on the former’s failure to perform the contract, 
such a provision is called a forfeiture . The difference between a 
penalty and a forfeiture is that in the former the payment of a sum of 
money is stipulated in case of failure of performance, while in the 
latter it involves the loss of an interest in property, c.g., n lease 
generally contains a provision that if the lessee commits a breach of 
any of the covenants, the lease shall be forfeited, and the landlord 
may re-enter. 

2. Equity had no general jurisdiction to relieve against forfeiture 
and relief was granted only in case of covenant in a lease for forfeiture 
for non-payment of rent. It regarded the right of re-entry simply as 
security for the payment of rent. For the same reason, equity would 
not extend its relief to breaches of other covenants* such as for repair 
or insurance. 

3. But the relief has been extended and modified by statute. 
Under the Law of Property Act, 1925, relief may be given bv the 
Court upon such terms as it thinks fit, in all leases and underleases, 
in case of forfeiture for breach of every covenant other than— 

(1) Covenant to permit inspection in a mining lease, and (2) 
Condition of forfeiture on bankruptcy or execution, except in certain 
specified cases. 

4. In the case of breach of a covenant to payment,—a tenant 
who is ejected by the landlord for non-payment of rent may be relieved 
from the forfeiture, provided— (i) he applies to the Court within 6 
months after the ejectment, (ff) he pays all arrears of rent, and (iii) it 
is equitable that he should be relieved. 

5. In the case of breach of other covenants, excepting the two 
referred to above, a lessor cannot take advantage of any proviso for 
forfeiture (a) until he has served on the lessee a notice— (i) specifying 
the breach complained of, and (it) requiring the lessee to remedy 
the breach if possible, and (Hi) in any case, requiring compensation in 
damages; and (b) until a reasonable time has elapsed after the service 
of such notice and the notice is not complied with. 

(B) India. 

The provisions in ss. 114 and 114A of the Transfer of Property 
Act deal with relief against forfeiture (a) for non-payment of rent, and 
(b) in other cases. 

(a) For non-payment of rent : S. Ill of the Transfer of Pro¬ 
perty Act provides— 

“Where a lease of immovable property has determined by forfeiture for 
non-payment of rent, and the lessor sues to eject the lessee, if, at the hearing of 
the suit, the lessee pays or tenders to the lessor, the rent in arrear, together with 
interest thereon and his full costs of the suit, or gives such payment within fifteen 
days, the Court may, in lieu of making a decree for ejectment, pass an order 
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relieving the lessee against the forfeiture; and thereupon the lessee shall hold the 
property leased as if the forfeiture had not occurred.” 

S. 114 gives the Court a discretion to relieve the lessee in a suit 
for ejectment for non-payment of rent if the lessor pays or tenders 
the rent in arrears with interest and full costs of the suit. The prin¬ 
ciple underlying the same is the equitable principle that provisions for 
forfeiture of leases for non-payment of rent are intended merely as a 
security for the non-payment of rent and a Court of Equity would give 
relief if the lessor recovered full compensation for the non-payment in 
time. 2 

The relief being discretionary , the maxim ‘he who seeks equity 
must do equity and must come with clean hands’ applies and, accord- 
ingly, if the conduct of the tenant is such that it disentitles him 
to relief in equity, the Court is not bound to give him the relief. 3 The 
difficulties to which the landlord has been put should also be weighed 
against the tenant. 3 Relief will also be refused where it cannot be 
given without causing injury to third parties. 4 

( b) For breach of condition : S. 114A of the Transfer of Pro¬ 
perty Act provides— 

‘‘Where a lease of immovable property has determined by forfeiture for a 
breach of an express condition which provides that on breach thereof the lessor 
may re-enter, no suit for ejectment shall lie unless and until the lessor has served 
on the lessee a notice in writing— 

(a) specifying the particular breach complained of; and (b) if the breach 
is capable of remedy, requiring the lessee to remedy the breach ; 

and the lessee fails, within a reasonable time from the date of the service of the 
notice, to remedy the breach, if it is capable of remedy. 

Nothing in this section shall apply to an express condition against the 
assigning, under-letting, parting with the possession, or disposing, of the property 
leased, or to an express condition relating to forfeiture in case of non-payment 
of rent.” 

S. 114A provides that in cases where a lease stipulates that on 
breach of an express condition, the lessor may re-enter, although the 
breach may be capable of easy remedy, e.g., breach of a covenant to 
repair,—no suit for ejectment shall lie without first giving the lessee 
a written notice to remedy the breach within a reasonable time. But 
this section does not apply to forfeiture for breaches of covenants 
which have the effect of creating a subordinate interest such as assign¬ 
ing, under-letting etc. 

§98. Stipulation* a* to time in a Contract. 

(A) England . 

1. Where the time was fixed in a contract for the performance 
by one of the parties of his part of the contract, and the condition as 
to time was not strictly fulfilled, the other party might, at law , treat 

2 Dharrumtolla Properties v. Dhunbai , A.l.R. 1931 Cal. 457. 

3 Namdeo v. Narmadabat , (1953) S.C.R. 1009. 

4 Stanhope v. Haworth, (1886) 3 T.L.R. 34. 
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the contract as broken and discharged. In other words, at Common 
Law time was deemed to be always ‘of the essence of the contract’. 
Equity, however, inquired whether the parties when they fixed a date 
meant anything more than to secure performance within a reasonable 
time. In other words, Equity held time to be prima facie 
non-essential, and unless the parties expressly declared it to be so, 
regarded performance within a reasonable time as generally sufficient, 
on the same principle as that according to which it relieved against 
penalties, or permitted the mortgagor to redeem after expiry of the 
stipulated date. 

Thus, in Tilley v. Thomas [(1867) 3 Ch. App. 61], Lord Cairns 
observed— 

“A Court of Equity will, indeed, relieve against and enforce specific per¬ 
formance, notwithstanding a failure to keep the dates assigned by the contract, 
either for completion or for the steps towards completion, if it can do justice 
between the parties and if there is nothing in the express stipulation between 
the parties, the nature of the property, or the surrounding circumstances which 
would make it inequitable to intervene and modify the legal right.” 

2. But if in any particular case time had been made of the 
essence by express declaration of the parties or otherwise, the 
stipulation was required to he strictly observed even in equity. 
Thus time was deemed to be of tho essence, in equity, in three cases— 

(1) Where the contract expressly states that time shall be of the 
essence of the contract. But to have this effect, the language of the 
stipulation must unmistakably show that the intention was to make 
the rights of the parties depend on the observance of the time-limit 
prescribed. 

(2) Where time, although not originally made of essence of the 
contract, has been made so by one party giving a reasonable notice 
to the other party. 

(3) Where from the nature of the property time may be considered 
to be of the essence, e.g., in mercantile contracts, contracts for the 
sale of leaseholds. In commercial contracts there is a presumption 
that time is of the essence of the contract, because “merchants are 
;not in the habit of placing upon their contracts stipulations to which 
they do not attach some value and importance” [Bowes v. Shand 
H A.C. 463]. 

3. The rule of equity now prevails at law also, for the Judicature 
Act, 1873, provided that stipulations as to time ‘shall receive in all 
Courts the same construction and effect as they would have hereto¬ 
fore received in equity’. 

(B) India . 

1. In India , the law is contained in s. 55 of the Indian Contract 
Act. It has been held by the Judicial Committee 5 that that section does 
not lay down any principle which differs from those which obtain 
under the law of England as regards contracts to sell land. It has 

5 J\amshed v. Burjorji, (1916) 40 Bom. 289 (297) P.C. 
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already been stated that equity looks not at the letter but the 
substance of the agreement in order to ascertain whether the parties 
notwithstanding that they named a specific time within which com¬ 
pletion was to take place* really and in substance intended more than 
that it should take place within a reasonable time. In this case, the 
Privy Council observed— 

41 .Specific performance of a contract will be granted although there has been 
a failure to keep the dates assigned by it if justice can be done between the- 
parties and if nothing in (a) the expressed stipulation of the parties, (b) the nature 
of the properly, or ( c ) the surrounding circumstances makes it inequitable to grant 
the relief.” 4 

2. It follows that though as a rule time is non-essential, it may 
be of the essence of the contract by reason of—(a) an express condition 
or (b) such condition inferred from the circumstances and intention 
of the parties. 

(a) An express declaration of intention to treat time as essential 
must receive effect, but the intention must be clearly expressed . s 
If a party has stipulated that, as to certain provisions in his favour, 
time is to be of the essence of the contract, the Court will prirna facie 
hold time as essential in respect of other provisions which are against 
him. 6 What is to be ascertained is whether in fact performance of 
the contract by one party was made to depend on the other party’s 
promise being fulfilled by the day named therefor, or whether a day 
was named merely to secure performance within a reasonable time. 

'The mere fact that a date has been mentioned does not prove conclu¬ 
sively that time was intended to be the essence of the contract. 7 

Illustration. 

An agreement for sale of a leasehold specified a date for completion of the 
purchase and contained an additional covenant that should the purchaser fail to- 
pay the residue of the purchase money within the fixed date, the earnest monev 
would stand forfeited and the vendor would have authority to sell the property 
to another. Held, there was nothing in the language or in the subject-matter of 
the agreement to displace the presumption that for the purposes of specific per¬ 
formance time was not of the essence of the bargain. 5 

(b) Even apart from an express term, the Court may infer an 
intention of the parties to treat time as essential by reason of the 
nature of the contract . Such an intention is inferred in the case of a 
contract of a reversionary interest, or contracts for the sale of land 
to be used directly for purposes of trade and commerce and, in parti¬ 
cular, public houses as going concerns and of mines or contracts 
relating to things which are subject to fluctuations in value from time 
to time. 8 * - 0 

(c) In mercantile contracts, the presumption is that time 
where specified is an essential condition. 10 So also in cases where the 

5 famshed v. Burjorji, (1915) 40 Bom. 289 P.C. 

6 Seaton v. Mapp, (1846) 2 Coll. 556 (564). 

7 Mahadeo v. Narain, 30 C.L.J. 224. 

8-9 Halsbury, 2nd Ed., Vol. 31, para. 471, pp. 402, 403. 

10 Bowes v. Shand, 2 A.C. 463. 
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nature of the business demands punctual completion, 11 e.g. f in the 
case of a mining lease. 12 

On the other hand,— 

In the case of contracts for the sale of land, time is not, as a 
rule, of the essence of the contract, 13 the presumption in such contracts 
being that the parties intended that performance should take place 
within a reasonable time even though a time was mentioned. The 
presumption is, however, rebuttable. 13 

Illustration. 

Whore under the terms, the vendor was to submit the title deeds within a 
certain time and the vendee to give a final reply within another fixed period of 
time, while the purchase itself was to be completed within a certain time and 
delay was caused by the vendor himself. Ilrld, that time was not of the essence 
of the contract. 14 

( d ) Even in cases where time was not originally of the essence 
of the contract, it may be made so by the subsequent conduct of the 
parties, e.g ., one party giving reasonable notice to the other party to 
make it the essence. 13 

Even if time be not of the essence of the contract, under s. 46 of 
the Contract Act, it has to be performed within a reasonable time. 
So, if there is unnecessary delay on the part of one party, it would 
be open to the other party to put an end to the contract by giving a 
notice of its termination. 16 

“Equity will not assist where there has been undue delay on the part of 
one party to the contract, and the other party has given him reasonable notice 
that he must complete within a definite time.” 13 

Notice will, however, fail to make time of the essence of the 
contract unless the time specified by the notice is reasonable. 17 In 
order to be effectual, the notice must also be express, clear and un¬ 
equivocal. 18 

(e) Similarly, where time was originally of the essence of a 
contract, the condition may be obliterated by conduct of the parties, 
e.g., by allowing the negotiations to continue far beyond the time 
appointed. 19 

But where time was originally of the essence of the contract, the 
mere extension of the time does not destroy the essentiality of the time 
but merely substitutes the extended time for the original time given 
in the contract, subject to the same condition of time being essential. 20 

11 Lock v. Bell , (1931) 1 Ch. 35; Bhudar \\ Betts , 22 C.L.J. 566. 

12 Fry, Specific Performance, 6th Ed., p. 506; Rudra Das v. Kamakhva , 
A.I.R. 1925 Pat. 259. 

13 Jamshed v. Burjorji, A.I.R. 1915 P.C. 83: (1915) 40 Bom. 289 P.C. 

14 Krishna v. Graham, 50 C. 700 (on appeal 52 Cal. 335 P.C.). 

15 Krishna v. Khan Mamud, A.I.R. 1936 Cal. 51. 

16 Alakhram v. Kulwanti, A.I.R. 1950 Nag. 288. 

37 Fry, Specific Performance, 8th Ed., p. 511. 

18 Karsondas v. Chhotelal , A.I.R. 1924 Bom. 119. 

19 Motilal v. Haji, (1925) 30 C.W.N. 184 P.C. 

20 Fry, Specific Performance, 6th Ed., p. 522. 
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(ID 

EQUITABLE RELIEF AGAINST ACCIDENT, 
MISTAKE AND FRAUD. 


§99; Accident, 

1. Accident, as remediable in equity, has been defined to be “an 
unforeseen and injurious occurrence, not attributable to mistake, 
neglect or misconduct M (Smith). It is to be distinguished from 
mistake which is also a ground for equitable relief : while mistake is 
subjective, accident is objective. Mistake has reference to a state of 
thing at the time at which the contract or other transaction in question 
takes place. Accident refers to some event which occurs subsequently 
to the transaction. 

2, Equity had a concurrent jurisdiction in cases of accident. 
To give Equity jurisdiction, there must have been no adequate 
remedy at law, and the party must have a conscientious title to 
relief. In England, Equity gives relief against accidents in cases of - 

(;') Lost and destroyed documents, (ii) Imperfect execution of 
powers. (Hi) Erroneous payments. 

( i) Thus, when a bond or other document: under a seal is lost, 
equity allows the plaintiff to maintain an action, requiring proper 
indemnity. In the case of title-deeds, mere loss does not give 
equity jurisdiction, because law gives relief by allowing secondary 
evidence. Equity would interfere only if there were special circum¬ 
stances irremediable at law, r.g., undue peril to which the loss ex¬ 
posed the plaintiff in future assertion of his title. 

(ii) Relief is granted where a power is imperfectly executed 
owing to accident, and the defect is merely a formal one, not being 
of the essence of the power. In such cases, if there is the ability to 
exercise a power and a distinct intention to exercise it equity will aid 
the defective execution of it by compelling the person having the legaT 
interest to transfer the same in accordance with the defective appoint¬ 
ment. 

(Hi) An executor or administrator, if lie has made an erroneous 
payment accidentally, but in good faith and with due caution, will 
be relieved from liability. 

3. No relief wall be given in equity against accident— 

(a) In matters of positive contract, for here the injury is not 
unforeseen, hut .might have been provided for by the contract. Thus, 
no relief is given from an absolute covenant to pay rent or to repair 
where the demised premises are destroyed. 

(b) ( In contracts where the parties arc equally improvident against 
contingencies. 
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(c) Where the accident has arisen from the gross neglect of the 
party seeking relief. 

(d) Where the party seeking relief has no vested right, but a 
mere expectancy only. 

(< e ) Where the party against whom the relief is sought is equally 
entitled to the protection of equity, e.g., a bona fide purchaser for 
value without; notice. 

§100. Mistake as a ground of relief in Equity. 

(A) England . 

1. While Common Law allowed mistake, to be set up merely as 
a defence in an action for damages, Equity took cognisance of mis¬ 
take in a much wider sense, and afforded relief in contracts on the 
ground of mistake not only by refusing to grant the purely equitable 
remedy of specific performance (this will be discussed later), but by 
avoiding or setting aside the contract altogether. 

2. When a person is induced to do an act by a misconception 

of facts, there is a ‘mistake of fact 1 ; when the misconception is as to 
legal rights, there is a ‘mistake of law’. It is usually stated as a 
general rule that while relief can be obtained against a mistake of fact, 
mistake of law is no ground for relief, the maxim being ‘ignorance 
of law is no excuse’ (Ignorantia juris non excusat). The reason 
behind the maxim is ‘that everybody is supposed to know the law’, 
or as Lord Ellenborough observed, ‘that if ignorance of law were 
a’lowed to be made an excuse to extinguish the most solemn transac¬ 
tions, there is no knowing to what extent the excuse of ignorance 
might not be carried.’ But this general rule cannot be accepted 
without considerable qualification : (i) Firstly , the maxim is applicable 
only to the general law of the country, and not to a mere private right. 
“The word jus in the maxim is used in the sense of denoting the 
general law, the ordinary law of the country. But where the word 
jus is used in the sense of denoting a private right, the maxim has 
no application. Private right of ownership is matter of fact’’ [Cooper 
v. Phibbs 1 , (1867) L.R. 2 H.L. 149]. ( ii) Secondly , mistake as to 

law of a foreign country is deemed to be a matter of fact. (Hi) Thirdly, 
even apart from this, Equity will grant relief if the mistake is as to 
a plain and established rule of law’ and hence raises a presumption 
of undue influence, fraud and the like. 

1 Cooper v. Phibbs . —By misreading a private Act of Parliament. X believed, 
an<l represented to his nephew (Cooper) that he was entitled absolutely to a 
fishery. On the uncle’s death leaving daughters, C, believing what his uncle had 
represented, took a lease of the fishery from Phibbs who was trustee for those 
daughters. Afterwards C read the Act, and discovered that he himself was the 
owner of the fishery. He then applied for setting aside the agreement of. lease 
on the ground of mistake. Held , that the parties being under a common mistake 
as to the existence of a private right, the agreement was liable to be set aside. 



248 


A TEXT-BOOK OF EQUITY 


[CH. XVI. 


(B) India. 

1. The Indian law as to the effect of mistake on contracts is 
embodied in three sections of the Contract Act, viz., ss. 20-22. 

2. As to mistake regarding* a matter of fact, the rules are— 

(i) Where both parties to an agreement are under a mistake 
as to* a matter of fact essential to the agreement, the agreement is 
void (s. 20). 

(it) But a contract is not voidable merely because it was caused 
by one of the parties to it being under a mistake as to a matter of 
fact (s. 22). 

Illustration. 

A, being entitled to an estate for the life of B, agrees to sell it to C. B was 
dead at the time of the agreement, but both parties were ignorant of the fact. 
The agreement is void. 

In order to vitiate a contract, the mutual mistake must be on a 
matter which is essential to the agreement, e,g., as to the identity of 
the subject-matter 2 or of one of the parties; title of a party; 3 a vital 
term of the contract or as to the nature of the contract itself. 

Where there is no mistake as to the essential facts, the contract 
cannot be held to be altogether void. 

Illustration. 

Government represented to A that Government had the right to forfeit the 
lease of B and grant a fresh lease to A, and, believing in this representation, A 
entered into a contract with the Government. It was known to A that K, the 
lessee from Government (for 20 years) had made an unauthorised assignment in 
favour of B, without the consent of the lessor (Government) and that the interest 
of B was accordingly liable to be forfeited, in terms of the lease in favour of K. 

Subsequently, however, K instituted a suit against Government and obtained 
a declaration that the lease in favour of K had not been validly forfeited inas¬ 
much as the assignment in favour of B had no legal effect, being unregistered, and 
accordingly, prevented A from getting possession during the remainder of the term 
of 20 years. 

On the expiry of the term of 20 years, Government resumed possession, but 
refused to perform the contract with A on the ground that the contract’was 
vitiated by mutual mistake as to fact, viz., the title of Government to grant lease 
in favour of A. 

Negativing the contention of Government, the Supreme Court held that then 1 
was no mutual mistake of fact as in the English case of Cooper v. Phibbs, because 
the fact that K had assigned the leasehold interest to B was known to both 
parties and the mistake, if any, was as to a matter of law, viz., the effect of the 
law of registration on the assignment. There was, of course, a misrepresentation 
by Government as to the effect of the assignment and A might, if he liked, 
repudiate the contract on that ground. 

But as there was no mutual mistake as to fact, Government could not plead 
that the contract was altogether void. As a result of the decree in the previous 
suit, its title was npt altogether gone, but was postponed to the expiry of the 
term of the lease in favour of K. Government could not, therefore, refuse specific 

2 Raffles v. Wichelhaus, (1864) 2 H. & C. 906. 

3 Cooper v. Phibbs, (1867) 2 H.L. 149. 
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performance of that part of the agreement with A which it was possible for Gov¬ 
ernment to perform even after the expiry of the lease in favour of K. 4 

3. As to mistake of law, the rule is— 

A contract is not voidable because it was caused by a mistake 
as to any law in force in India. But a mistake as to a law not in 
lorce in India has the same effect as a mistake of fact (s. 21). 

Illustration . 

A and B make a contract grounded on the erroneous belief that a particuku 
debt is barred by the Indian law of limitation : the contract is not voidable. 

§101 Money paid under Mistake. 

(A) England. 

1. At Common law, money paid under a mistake of fact (as 
distinguished from a mistake of law), might be recovered back ‘‘where 
the supposed state of fact is such as to create a liability to pay the 
money, which in reality is not due’’. In other words, there was a 
total failure of consideration where it was paid under a fundamental 
mistake of fact which led the payer to suppose that he was legally 
liable to pay [ Morgan v. Ashcroft, (1938) 1 K. B. 49]. Hence, an 
implied promise to repay was raised and the law set up the relationship 
of debtor and creditor between the parties, for the performance of 
this implied promise. 

There were certain exceptions to this rule, and no action lay for 
money paid under mistake of law f Anglo-Scottish Corpn . v. Spalding, 
<1937) 3 A.E.R. 335]. 

2. But equity extended the relief to cases of mistake of law, 
where there were circumstances which rendered it inequitable that 
the party receiving the money should retain it 5 ; for instance— 

(a) Where it has been paid under a mistake of foreign law, 
on the ground that foreign law is treated by English Courts as a 
matter of fact to be proved like any other fact. 

( b ) Where money is paid to an officer of the Court under a 
mistake of law, the money can be recovered from him, for the officer 
of the Court must, in virtue of the position he holds act as a high- 
minded man would, and not take advantage of the mistake. 6 “The 
Court will compel its officer to recognise the rules of honesty as 
between man and man and act accordingly’'. 7 

(c) Money paid under a mistake of law is also recoverable it 
the mistake was induced by the other party fraudulently, or where 
the other party, standing in a fiduciary relation, misled the aggrieved 
party even if inadvertently. 8 

4 Kalyanpur Lime Works v. Stale of Bihar, A.f.R. 1954 S.C. 165. 

5 Rogers v. Ingham, (1876) 3 Ch. D. 357. 

6 Ex parte James, (1874) 9 Ch. 609. 

7 Re Opera Ltd. t 2 Ch. 154. 

8 Rogers v. Ingham, (1876) 3 Ch. D. 356. 
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(B) India. 

In India, the relief for money paid under mistake is laid down 
in s. 72 of the Contract Act which says— 

“A person to whom money has been paid, or anything delivered, by mistake 
or under coercion, must repay or return it’*. 

The following points are to be noted— 

(/) The above right being statutory, it cannot be rejected on 
equitable considerations, viz., that there are circumstances under 
which it is not equitable that the plaintiff should recover his money. 0 
But plaintiff may disentitle himself by estoppel or other statutory bars. 

( ii) The section is wider than the English rule inasmuch as it 
gives relief not only in cases of mistake, but also in cases of payment 
under coercion. The word ‘coercion’, in this context, is not to hr 
understood in the sense in which it is used in s. 15 of the Act, but 
in the general and ordinary sense of the word. 9 Thus money paid 
under protest in order to get release of property from a wrongful 
attachment, is recoverable under this section. 0 

(in) S. 72 makes no distinction between mistake of fact and 
mistake of law. 10 Payment ‘by mistake’ in s. 72 means a payment 
which was not legally due and which could not have been enforced; 
the mistake lies in thinking that the money paid was due when in fact, 
it was not due. From the standpoint of a mistake of law, there is 
no inconsistency between s. 21 (see p. 249, ante) and s. 72. There 
is nothing inconsistent in enacting on the one hand that if parties 
enter into a contract under a mistake of law that contract must stand 
and is enforceable (s. 21), but on the other hand that if one party, 
acting under mistake of law', pays to another party money which is 
not due bv contract or otherwise, that money must be repaid. 10 

Illustration. 

The lessee under a mining lease had been paying his lessor on a wrong view 
of his rights based on a misconstruction of the terms of the lease, larger sums 
by way of royalty than what was really due on a proper construction of those 
terms. On a question whether the lessee could set-off the amount of the over¬ 
payment against royalties which became subsequently due by him, held, the money 
was paid under the mistaken belief that it was due and, therefore, the lessee was 
entitled to relief, under s. 72 of the Contract Act. 10 

§102. Equitable relief on the ground of Mistake. 

The relief given by Equity on the ground of mistake may take 
the form of (a) refusal to grant specific performance; ( b ) avoidance 
of a contract; (c) rectification of a written document; ( d ) an order 
for return of money paid. 

(a) Refusal of specific performance. —In cases where this 
relief is granted, ,the Court, even though it decides that the mistake 
docs not invalidate the contract, refuses the equitable remedy of 

9 Kanhaya Lai v. National Bank, (1923) 40 Cal. 598 P.C. 

10 Shiba Prasad v. Sris Chandra, A.I.R. 1949 P.C. 297. 
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specific performance on the ground of hardship amounting to injustice 
arising from the mistake 11 [ Preston v. Luck, (1884) 27 Ch. D. 497], 
and gives the plaintiff only his remedy in damages at common law; 
Jor example, where the purchaser bid for and bought one lot at an 
auction in the belief that he was buying a totally different lot, and it 
would have been a great hardship on him to compel to take the 
property [ Malins v. Freeman, (1837) 2 Keen 25]. But if the mistake 
is wholly that of the defendant, not induced in any way by the 
plaintiff , 12 and there is no hardship amounting to injustice, specific 
performance will not be refused. Thus, where a purchaser had 
bought at an auction an inn and a shop in the mistaken belief that two 
plots at the back also formed part of the property auctioned, but the 
particulars of sale* and the plan exhibited at the auction described the 
property correctly, he was compelled to perform the contract \Tamplin 
v. James, (1880) 15 Ch. D. 215]. 

(b) Avoiding the contract .—Contracts may be set aside, even 
though the mistake is unilateral, if its effect is to prevent any real 
consensus between the parties. The mistake may be— 

(i) As to the nature of the transaction : Thus, in Thorough- 
good* s case [(1854) 2 To., Rep. lb], an illiterate man was held not 
bound by a deed the contents of which had been misrepresented to 
him. 

(ii) As to the identity of the person contracted with : One 
Blenkarn, a man of no means, assumed the name of Blenkiron, and, 
corresponding through the post, bought goods under that name from 
sellers who imagined that they were dealing with a firm, Blenkiron 
& Co., known to them as a respectable firm; it was held that the 
contract of sale was void ah inito [Ctindv v. Lindsay, (1878) 3 A.C. 
459]. 

(Hi) As to a term of contract known to the other party : 
Thus, A sells oats to B by sample, nothing being said as to whether 
Ihe oats are old or new. B, however, erroneously thinks that the 
contract is for sale of old oats. A knows that the contract is simply 
for the sale of oats, but at the same time knows that B supposes the 
contract to be for the sale of old oats. Held, B is not bound by the 
contract [Smith v. Hughes, (1871) 6 Q. B. 597]. The result would 
be otherwise if .4 did not know that B made the mistake (ibid). 

( iv) As to the subject-matter of the contract : There was a 
contract for the sale of cotton “ex ship Peerless from Bombay. M 
There were two ships answering that description one arriving in 
October and another in December, and it was proved that each party 
was thinking of a different ship. Held, that there was no real con- 

11 In India, defence on the ground of mistake is provided by cl. (c) of s. 28 
of the Specific Relief Act. [See, further, under Ch. XVII, post]. 

12 The provision in s. 22 of the Indian Contract Act means the same thing 
by enacting that “a contract is not viodable merely because it was caused by one 
of the parties to it being under a mistake as to a matter of fact.’* 



■232 


A TEXT-BOOK OF EQUITY 


[CH. XVI. 


census between the parties and that there was no contract [ Raffles v 
WicheUiaus, (1864) 2 H. & C. 906]. 

(?/) Mutual mistake 13 : Even where the parties are in agree¬ 
ment, but both parties may be labouring under a common mistake 
as to some fact essential to the agreement. An instance to the point is 
Cooper v. Phibbs (see p. 247, ante). 

(c) Rectification . ll —<Even where the parties are in real agree¬ 
ment qnd there is true consent, there may be mistake in the written 
‘expression of the contract entered into. In such cases the Court 
will reform the document so as to express correctly the parties’ 
intention.. 

This relief will be separately dealt, post. 

(d) Refund of money .—Money paid under a mistake is re¬ 
coverable, if there is a mistake as to the liability of the plaintiff as 
well as the fact on which his liability depended. 

This has been already dealt with (pp. 249-50, ante). 

3103. Family Compromises. 

(A) England. 

1. An exception to the equitable rule of relief on the ground of 
mistake is furnished by a special class of contracts known as* Tamil) 
•compromises.’ Where the mistake arises from ignorance of doubtful 
rights, and a compromise is effected for the purpose of settling such 
•doubtful interests in property or claims amongst the members of a 
family, Equity will not interfere to set aside the transaction on the 
ground of mistake either of fact or law. The principle was laid 
down in Siapilioti v. Stapilton'* [(1739) 1 Atk. 27] thus— 

“An agreement entered into upon the supposition of a right, or of a doubt¬ 
ful right, though it afterwards appears that the right was on the other side, shall 
be binding, and the right shall not prevail against the agreement of the parties; 
for the right must always be on one side or the other, and there!ore the compro¬ 
mise of a doubtful right is a sufficient foundation of an agreement. Where agree- 
jrients are entered into to save the honour of a family, and are reasonable ones, 
a Court of Equity will, if possible, decree a performance of them.” 

Similarly, in lVestby v. IVestby [(1842) 2 1). & W. 503 j, it was 

said, 

“wherever doubts and disputes have arisen with regard to the rights of 
different members of the same family, and especially where those doubts have 
related to a question of legitimacy, and fair compromises have been entered into 

13 Of. s. 20, Indian Contract Act. (See p. 248, ante). 

14 Cf. s. 31, Specific Relief Act. 

15 Stapilton v. Stapilton. —S had 2 sons, H and P. There was some doubt 
as to the legitimacy of the eldest son H. To prevent future disputes the father 
brought the sons into an agreement to divide his estate equally between them¬ 
selves. In a suit by H to enforce the agreement against P, it was found that 
in fact H was illegitimate. Held , that the agreement would not be rescinded, 
-being a reasonable compromise of doubtful rights for the peace and honour of 
the family. 



CH. XVI.J 


EQUITABLE R EL IKK IN CONTRACTS 


253 


to preserve the harmony and affection, or to save the honour, of the family, 
those arrangements have been sustained by this court, albeit/ perhaps, resting 
upon grounds which would not have been considered as satisfactory if the frans- 
oction had occurred between strangers.” 

In such cases, the consideration which each party receives is the 
settlement of the dispute; the real consideration is not the sacrifice 
of a right but the abandonment of a claim. Hence, the reality of the 
right is immaterial, if the claim was bona fide . 

2. It is to be noted, however, that in such arrangements, there 
must be full disclosure of all material circumstances by the parties. It 
is one of those agreements in which uberrimcc fides is required. If 
either party takes any advantage of the known ignorance of the other, 
the arrangement will then be set aside [Gordon v. Gordon, 1 * (1816) 
3 Swan 400], or where mistake is due to surprise or imposition by the 
other party. 

3. Family compromises form an exception to the rule against 
volunteers. Any person who is entitled to any benefit under the 
arrangement and those claiming under him, are entitled to enforce 
it, though not a party to the contract or its consideration [Gale v. 
Gale , 6 Ch. D. 114]. ' 

(B) India . 

1. The English principles relating to family arrangements 
have been applied in India, as a rule of equity and justice. Broadly 
speaking, a family settlement is an agreement between the members 
of a family, having claim to or interest in the family property which 
is intended to set at rest disputes, either already existing or appre¬ 
hended, with regard to the family property, in order to restore or 
preserve the peace of the family and to save its property from being* 
wasted in litigation. It may merely recognise pre-existing rights or 
it may create fresh rights in persons who do not possess them r r it 
may amount to an' abandonment of rights by persons who possess 
them. 

The principle was thus explained by the Privy Council— 

“Where family arrangements have been fairly entered into, without con¬ 
cealment or imposition on either side, with no suppression of what is true, or 
suggestion of what is false, then, although the parties may have greatly misunder¬ 
stood their situation, and mistaken their rights, a Court of Equity will not disturb 
the quiet, which is the consequence of that agreement; but when the transaction 
Iras been unfair, a Court of Equity would have a very great difficulty in per¬ 
mitting such a contract to bind the parties.” 17 

16 Gordon v. Gordon .—An agreement was entered between two brothers, 
the younger of whom disputed the legitimacy of the elder for the division of the 
family estates. At the time of the agreement the younger brother was apprised 
of a private ceremony of marriage which had passed between their parents but 
did not communicate the fact to the elder. The legitimacy of the elder brother 
was established later on. The compromise was set aside on the ground that 
the younger brother had/ concealed the fact, which he knew, that the elder brother 
was legitimate. 

17 Cashin v. Cashin, A.I.R. 1938 P.C. 103. 
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2. The essential requisite of a family arrangement is that it 
should be a bona fide settlement of disputes, either existing or future, 
between members of a family. 

3. A family settlement, properly arrived at, will not be set aside 
on the ground that it gave to one of the parties more than what he 
might possibly have recoxered, if he had taken the judgment ol the 
Court upon the matters then in difference between them. 

4. A mere mistake about the rights of the parties, without con¬ 
cealment or imposition, is no ground lor setting aside a family 
compromise. 

See the observations of the Privy Council in (uslini v. Cashin 
[A.I.R. 1938 P.C. 103] in p. 253, ante. 

Thus,— 

(a) If a compromise has been entered into in good faith by tin* 
manager of a joint Hindu family or by a father in such family, a 
minor member of the family cannot be allowed to disturb it on the 
ground of inequality of the benefit, unless there was fraud or some 
other ground which in law vitiates it. This rule proceeds upon the 
principle that the minor was properly represented bv the father or 
the manager of the family, and the minor was therefore a party to 
the contract. 18 But when it is not proved that the person entering 
into the compromise had any authority, either under the law of contract 
or under the personal law applicable to the minors to make the com¬ 
promise on their behalf, the compromise cannot be made to bind tlu* 
minors by calling it a family settlement. A party cannot, by des¬ 
cribing a contract as a family settlement, claim for it an exemption 
from the law governing the capacity of a person to make a valid 
contract. 19 

Illustration. 

On the death of a female proprietor, there was a contest in the mutation 
record between her illegitimate daughters and the reversioners of her husband. 
This was settled by a compromise under which the daughters got a half share 
and the reversioners the other half. One of the daughters was a minor and one 
of the reversioners purported to act as her guardian. Held, the reversioner had 
no authority to act as the guardian of the minor daughter, and since the com¬ 
promise failed as against the minor daughter, it should be set aside in toto, and 
it was not binding even against the major parties. 19 

But,— 

The Court would not uphold as a family arrangement, a com¬ 
promise by a presumptive reversioner by which he bargained away 
the chances of his descendants in general to the spes successionis in 
order to obtain for himself an immediate share. Such a compromise 
even though binding against the contracting presumptive reversioner, 
cannot debar his descendants who happen to be the actual reversioners, 
from claiming to succeed to the reversion. 18 

5. Family compromises form an exception to the rule that none 
but the parties to a contract or their privies may enforce a contract. 


18 Binda v. Lolita , (1936) 41 C.W.N. 161 P.C. 

19 Partap v. Sant Kour, (1938) 42 C.W.N. 817 P.C. 
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S. 23 (c) of the Specific Relief Act provides that ‘a compromise of 
doubtful rights between members of the same family’ may be enforced 
by any person beneficially entitled thereunder, 

§104. Mistake and Misrepresentation. 

(A) England. 

1. In both cases, a person is induced to enter into a legal rela¬ 
tionship with another, by a misconception of the facts surrounding 
or the legal rights and obligations arising out of such legal relation¬ 
ship. But where the misconception is due to an error on his own 
part, it is a case of mistake; on the other hand, it the misconception 
is due to an erroneous or untrue representation made bv another, it 
is a case of misrepresentation. 

2. Misrepresentation may be innocent or fraudulent. It is 
innocent, if the person making the representation honestly believed 
it to be true. But if he knew it to be false, or made it recklessly , not 
whether it was true or false, the representation is said to be fraudu¬ 
lent. [ Derry v. Peek , (1889) 14 A. C. 337]. Fraudulent represen- 
tion is also referred to simply as ‘fraud*. It will be dealt with 
separately. [See § 10fi, post ]. 

3. Misrepresentation, again, may be positive or negative . Positive 
misrepresentation is actual representation by words or conduct of 
facts as being different from what they are. Negative misrepresen¬ 
tation is a failure to disclose facts where there is a legal duty to 
disclose them. 

4. Generally speaking*, a person entering into an agreement is 
not under a legal duty to disclose to the other party all facts relevant 
to the agreement that are within his knowledge, even though he 
knows that the other person is labouring under a mistake as to these 
facts. To this general rule there are certain exceptional cases where 
mere non-disclosure constitutes negative misrepresentation. These 
are contracts in which one of the parties is presumed to have means 
of knowledge not accessible to the other, and is therefore bound to 
tell him everything which may be supposed likely to affect his judg¬ 
ment. 

5. A duty to disclose may arise— 

(i) From the nature of the contract. Here one of the parties 
has either actual or presumptive knowledge of all material facts 
which are not within the knowledge of the other party. 1 hese are 
therefore called contracts i Uberrimoe FideV . 

(it) From the relation of the parties. In these cases, one party 
stands in a fiduciary relationship to the other and as such has some 
influence over the other. He is therefore under an obligation to dis¬ 
close all material facts. These cases will be discussed under l ndue 
Influence \ below. 
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(B) India. 

1. The above principles are generally embodied in the defini¬ 
tion of ‘misrepresentation* in s. 18 of the Indian Contract Act— 

“ “Misrepresentation” means and includes— * 

( 1 ) the positive assertion, in a manner not warranted by the information 
of the person making it, of (hat which is not true though he believes it to be 
true ; 

(2) any breach of duty which, without an intent to deceive, gains an ad¬ 
vantage to the person committing it, or any one claiming under him, by misleading 
another to his prejudice, or to the prejudice of any one claiming under him; 

(3) causing, however innocently, a party to an agreement to make a mis¬ 
take as to the substance of the thing which is the subject of the agreement.” 

2. It will appear that cl. (/) of the section deals with innocent 
representation by an untrue statement which is, however, believed 
to be true by the person who makes the statement. (If there is no 
honest belief in the truth of the statement, it would become a fraudulent 
misrepresentation). 

Cl. (2) goes beyond simple misrepresentation and relates to cases 
of ‘constructive fraud’ (see 259, post) in which, though there is no 
intention to deceive, the circumstances are such as to make the party, 
who derives a benefit from the transaction equally answerable in 
effect as if he had been actuated by motives of actual fraud or deceit. 
The conditions for the application of this clause are— (a) a breach 
of duty; ( b ) an advantage gained bv misleading another to his pre¬ 
judice. 

Such ‘misleading’ may be the result not only of a positive asser¬ 
tion but also of non-disclosure or silence where there is a duty to dis¬ 
close. If the non-disclosure is made with an intent to deceive, it 
becomes ‘fraud’. Where there is no intention to deceive, it is innocent 
misrepresentation within the meaning of this clause. A duty to 
disclose exists, apart from cases of fiduciary relationship, in cases of 
contracts uberritrue fidei, such as contracts of insurance, for the sale of 
land, of suretyship and partnership, lpr the purchase of shares in a 
company and in contracts relating to family settlements. 

Cl. (3) deals with a case of unilateral mistake caused by the 
innocent representation of the either party. The mistake must, 
however, be as to the substance of the thing which is the subject 
of the agreement. If, however, the misrepresentation did not cause 
the consent of the party to whom the misrepresentation was made, 
it would not vitiate the contract (Expl. to s. 19). 

§105. Remedies for fraudulent and innocent misrepresentation. 

(A) Fraudulent misrepresentation, 

(I) Where the contract is voidable . 

1. Where a contract has been induced by a fraudulent mis¬ 
representation, the party defrauded has a remedy by way of rescission 
of the contract. This right existed both at law and in equity, but 
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as it means restitution of the parties in their original position, by 
taking accounts and making allowances for deterioration in the 
property etc., the jurisdiction in respect of rescission is mainly 
equitable. 

A party rescinding a contract may either (/) bring an action for 
rescission, or (ii) rescind the contract and communicate the same to 
the other party, and if sued by the other party, take the defence 
that the contract has been rescinded. 

As a contract induced by fraud is not void, but only voidable at 
the option of the party defrauded, he may affirm the contract instead 
of rescinding, when he discovers the fraud. Thus, the right of re¬ 
scission will be lost—(/) if after discovery of the fraud, he fails to 
give notice of his intention to avoid the contract or if he accents any 
benefit or otherwise acts upon the contract after such discovery. 
(ii) Though mere lapse of time is not a bar to rescission, great lapse 
of time after knowledge of the fraud may be evidence of acquiescence 
or intention to affirm. (Hi) The right to rescind may be lost if the 
parties are so changed in their position that they cannot be replaced 
in their former position, (iv) The right to rescind is lost if third 
parties bona fide and for value acquire rights in the subject-matter 
of the contract. 20 

2. The party defrauded may also resist a suit for specific per¬ 
formance. 1 

3. He may treat the contract as binding and demand fulfilment 
of those terms which misled him. 2 


20 The position under s. 19 of the Indian Contract Act is similar. This 
section says that— 

(a) When consent to an agreement is caused by fraud or misrepresentation, 
the contract is voidable at the option of the party whose consent was so caused. 
The fraud or misrepresentation would, however, have no effect if it did not cause 
the consent of that party. 

(b) The aggrieved party would also have no right to rescind if he had the 
means of discovering the truth by exercising ordinary diligence. 

(c) Where the contract is voidable, the party whose consent has been 
caused by the fraud or misrepresentation has the option either to rescind the 
contract or to affirm the contract and claim performance with restitutio in integrum , 
that is tto say, he may insist that he shall be put in the position in which he 
would have been if the representations made had been true. 

This may be illustrated as follows: 

“A fraudulently informs B that A’s estate is free from incumbrance. B 
thereupon buys the estate. The estate is subject to a mortgage. B may either 
avoid the contract, or may insist on its being carried out, and the mortgage-debt 
redeemed.” 

As to the equitable limitations upon the right to rescind and s. 35 of the 
Specific Relief Act, see, further, post. 

1 In India, this is dealt with in s. 28 (b) of the Specific Relief Act, (see 
Ch. XVII, post). 

2 This is laid down in para. 2 of s. 19 of the Indian Contract Act, which 
has already been mentioned. 


17 
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4. He may sue for damages. 3 

5. He may have the instrument cancelled. 4 

(II) Where the contract is void. 

There are cases where the fraud is such that it has prevented 
any- consensus between the parties at all. Here the aggrieved party 
has, as a result of the fraud, been mistaken as to the nature of the 
agreement or as to the individual with whom he is dealing. In such 
cases, the contract is not merely voidable but void ah initio , 4a and a 
third party who may have acquired goods for value from the fraudulent 
person gets no title against the person so defrauded. 5 

(B) Innocent misrepresentation. 

1. An innocent misrepresentation differs from fraud in this that 
it does not give rise to an action for damages. At common law a 
misrepresentation was of no effect unless (/) it was fraudulent, or 
(ii) it formed part of the contract. 

2. In Equity, specific performance was refused and contracts 
were set aside if they were induced by representation which was 
material in obtaining the consent and was untrue in fact. Since the 
Judicature Act, 1873, the rules of equity prevail at law also, so that 
innocent misrepresentation, if it furnishes a material inducement, is 
ground for resisting an action for breach of contract or for specific 
performance, and also for asking to have the contract rescinded . 6 

But rescission will be granted only when the contract is repudiated 
at once, and when the parties can be relegated to the position which 
they occupied before the contract was made. Rescission will not be 
granted after property has changed hands under a contract. 

3. Though fraudulent and innocent misrepresentation have 
thus the effect of avoiding the contract at the option of the party 
aggrieved, there is this difference; when the transaction goes beyond 
the stage of contract and is completed by a conveyance, innocent 
misrepresentation will not avoid the conveyance, but if the represen¬ 
tation is fraudulent, the conveyance is voidable. 

§106. Fraud. 

(A) Actual Fraud or Fraud in Law: At Common Law only 
Actual Fraud was remediable in an action of deceit, or by way of 

3 The right to sue for damages for fraudulent representation is an action 
for ‘deceit* in tort [see Author’s Principles of the Law of Torts]. 

4 S. 39 of the Specific Relief Act (see post.) 

4a In India, such cases would come under s. 20 of the Contract Act (see 
p. 248, ante). 

5 A, a person of financial standing, by personating B, a firm of good credit, 
induced C to sell goods on credit to A. A afterwards sold to X. Held, that no 
property in the goods passed to A ; and X, though an innocent purchaser, acquired 
no right by purchase from A [Cundy v. Lindsay, (1878) 3 A.C. 459]. 

6 See ss. 28 (5), 35 and 39 of the Specific Relief Act. 
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defence, and the remedy was restricted to damages . Actual Fraud 
has been defined as “something said, done, or omitted with the design 
of perpetrating what the party must have known to be a positive 
fraud/’ It may arise from (a) fraudulent misrepresentation, i.e., 
‘the false representation of a fact made knowingly, or without belief 
in its truth, or recklessly, careless whether it be true or false’ [ Derry 
v. Peek, (1889) 14 A. C. 337] ; or ( b) fraudulent concealment, i.e. f 
the suppression of a material fact which a party was under a legal 
duty to disclose to the other, e.g., in contracts uberrimee fidei ,— 
made with intent to deceive. 

(B) Constructive Fraud or Fraud in Equity: 

1. Equity refused to lay down any general rule beyond which 
it would not go in affording relief against fraud, on the ground that 
fraud is infinite . 

“As to relief against fraud, no invariable rules can be established. Fraud 
is infinite, and were a Court of Equity once to lay down rules how far they 
would go, and no further, in extending their relief against it, or to define strictly 
the species or evidence of it, the jurisdiction would be cramped and perpetually 
eluded by new schemes which the fertility of man’s invention would contrive” 
(Parke, quoted in Snell). 

Thus Equity had jurisdiction to relieve against every species of 
fraud, and the remedy was rescission of the contract. While in cases 
of actual fraud it exercised a jurisdiction concurrent with the Common 
Law Courts, it evolved, in addition, the doctrine of Constructive Fraud, 
otherwise known as Fraud in Equity or Equitable Fraud, its juris¬ 
diction over cases of this latter class being exclusive of Common Law. 
The fundamental distinction between Actual and Constructive Fraud 
is that while in the former there is always a design to do evil, in 
the latter there is not necessarily such an evil design, and yet to allow 
it to stand would be to open the door to much possible evil in other 
eases. Constructive fraud is thus an extension in equity of the legal 
doctrine of actual fraud. Constructive fraud has been defined as 
“something said, done, or omitted, which is treated by Equity as 
fraud, because if generally permitted it would (a) be prejudicial to 
public welfare, or ( b ) would operate as virtual fraud on individuals, 
though it may have been unconnected with any selfish or evil design.” 

2. Equity acts upon weaker evidence than Law in inferring 

fraud. Thus, in Nocton v. Ashburton, it was laid down that 

where fiduciary relations exist between the parties to a trans¬ 
action and such relations impose a fiduciary duty on one party 

-to be careful, mere negligence on the part of this party will amount 
to fraud in equity, and make him liable to account to the other for 
loss resulting from his negligence. (It should be noted that at law 
mere negligence would not sustain an action for deceit or fraud. It 
.must be proved that the misrepresentation was made with a dishonest 
mind,—either knowing it to be false, or recklessly). 

3. The chief species of Constructive Fraud may be grouped 
under the following heads— 
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(I) Frauds on Public Policy : 

It is^ a general rule that no relief will be given to any of the 
parties to an unlawful agreement. But where the agreement is illegal 
as against public policy, relief will be given on the ground of public 
interest. Such contracts, however, are not merely voidable, but 
absolutely void. Transactions falling within this group include— 
(a) Marriage brokerage contracts, ( b) Contracts in general restraint of 
marriage, (c) Contracts in restraint of trade which are not reasonable,, 
etc. 

(II) Frauds in the case of persons in Fiduciary Relations 
Undue Influence. 

This is being dealt with separately. 

§107. Undue Influence. 

(A) England. 

1. Where there is absence of consent, there is no contract at 

all. Transactions with infants, lunatics etc. are thus actual fraud at 
law. Equity made an extension of this rule and held that where one 
party to a contract has been induced to enter into it under such 
influence of the other, that the consent of the former has not been free, 
it should be set aside. Not only will relief be granted on actual 

proof of influence, but undue influence will be presumed in cases 

where a fiduciary relation exists between the parties. 

2. The equitable doctrine of Undue Influence thus means that 

where parties stand to each other in fiduciary relation, e.g., as 
(/) parent and child, (2) guardian and ward, (3) solicitor and client, 
(4) principal and agent, (o) trustee and cestui que trust, and the like, 
the first-named party is generally presumed to be in a position to 
influence the will of the other, and so Equity will not allow him to 
retain any advantage he may have obtained at the expense of the 
other, though the transaction might have been otherwise justifiable, 
i.e. y if no such relation existed [cf. s. 89, Indian Trusts Act], Thus 
a voluntary donation by a child to his father, or by a ward to his 

guardian, will be prima facie set aside, unless the father or the 

guardian can show that the child or ward acted as a free agent ancf 
had independent advice. The underlying principle was explained in 
Huguenin v. Baseley [(1807) 14 Ves. 237] thus— 

“Where influence is acquired and abused, or confidence reposed and be¬ 
trayed, equity will give relief. It is independent of any admixture of imposition , 
being based upon a motive of general public policy. Influence is presumed until 
the contrary is shown.” 

In this cas^, the Court set aside a voluntary settlement made by 
a widow in favour of her family priest whom she had also appointed 
agent of her property and affairs. It was observed, “The question 

is not whether she knew what she was doing.;...but how the 

intention was produced; whether all that care and providence was 
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placed round her, as against those who advised her, which, from 
their situation and relation with respect to her, they were bound to 
exert on her behalf.*’ 

In Allcard v. Skinner 7 [(1887) 3G Ch. D. 145] also, spiritual 
influence was held to be a good ground for rescission of a contract. 

3. As regards the relation of solicitor and client these rules 
appear to be applied with a special strictness. Thus, a gift to a 
solicitor, inter vivos, by his client, can be supported only if (a) made 
under independent advice, and (b) only if it can be inferred that the 
influence due to the former relation of solicitor and client no longer 
exists. Of course a gift made by the client bv his will is valid. 
Cienerally speaking, a solicitor must not in any way whatever, either 
personally or through his wife or son, make any gain to himself 
at the expense of his client, beyond the just and fair remuneration 
for his services. Where a solicitor purchases property from his 
client he must be prepared to satisfy the Court (z) that the client was 
fully informed, (ii) that he had competent independent advice and 
(Hi) that the price given was a fair one. The same principles apply 
to a purchase by him from his client’s trustee in bankruptcy and to 
a sale by him to his client. In the latter case, he must disclose to 
his client any facts known to him to show that the price being paid 
by the client is excessive, and he owes this duty of disclosure even 
though he is not himself the owner, but a trustee of the property 
lie is selling. The principle applies though the relation of solicitor 
and client has in the strict sense terminated if the confidence arising 
from that relation continues (Snell). 

4. The presumption of undue influence may be rebutted by 
proving that (a) the donee did not in fact possess any such influence, 
or ( b ) the donor had, at the time of making the gift, independent 
and disinterested advice of a third person. But such advice, in 
•order to be effective, must be given with knowledge of all the rele¬ 
vant circumstances under which the transaction is made, and such 
as a competent and honest adviser would give if acting solely in the 
interest of the donor,—so as to enable the Court to believe that the 
gift was the result of the free exercise of independent will. 8 

7 A Heard v. Skinner. —The plaintiff Miss A became the member of a Pro¬ 

testant sisterhood of which the defendant was the lady superior. The rules of 
the sisterhood enjoined absolute submission to the lady superior and prevented 
any sister from obtaining the advice of any person unconnected with the sister¬ 
hood. A joined in 1871 and left in 1879. During this period she made over 

•considerable property to S for the purposes of the sisterhood. In 1885 she brought 
an action to recover the properties. Held , that although no deception or pressure 
other than of the rules or vows had been brought to bear, the gilt could have 
been set aside on the ground of undue influence, for 4l of all influences, religious 
influence is most dangerous and powerful.” [But the fact that the plaintiff did 
not commence the action until 6 years after the influence had ceased, as well as 
other circumstances were taken as subsequent confirmation of the gift, and con¬ 
sequently, her claim was held to have been barred by laches and acquiescence]. 

8 Inche Noriah v. Shaik Allie, (1929) A.C. 127 : A.I.'R. 1929 P.C. 3. 
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Illustration. 

A Malay woman, about 80 years of age, and wholly illiterate, executed a 
deed of gift of practically the whole of her property in favour of her nephew 
who managed all her affairs. Before making the gift, she had independent advice 
from a lawyer, who acted in good faith, but did not know that she was giving 
her all and so could not suggest that she could more prudently give the benefit 
by the making of a will, instead of by a deed of gift. Held, the gift must be 
set aside as the presumption of undue influence was not rebutted (because the 
lawyer did not know a material fact). 5 

5. While in the case of persons standing in fiduciary relation 
to each other, there is a presumption of undue influence, in the case 
of other relations, there is no such presumption and influence has to 
be proved . But the proof may not only be of direct exercise of 
influence; it may also be inferred from the circumstances. 

Thus, though a presumption of undue influence does not arise 

in every case where a wife confers a benefit upon her husband without 
consideration, undue influence may be inferred from circumstances 
like the following : 

(*) A wife who was a confirmed invalid and who was found on the evidence 
to have no will of her own entered into an important transaction for the benefit 
of her husband. While giving evidence she somewhat indignantly denied that 
she was influenced by any pressure. Held, that this evidence only showed how 
deep-rooted and lasting the influence of the husband was.® 

(ft) The husband, a businessman, was heavily indebted to the plaintiff, a 

money-lender. When the husband approached the plaintiff for a further loan of 
Rs. 7,000/-, plaintiff refused to advance any further sum on the security of the 
husband’s encumbered lands. The only security that the husband could offer 
was the stridhan property of his wife which was the only means of subsistence 
of the family, including children, and which was managed by the husband. The 
wife was a young illiterate woman who could only sign her name and was 
always submissive to her husband. When plaintiff, before execution of the mort¬ 
gage deed, wanted some letters from the wife, the husband wrote some letters 
and got them signed by the wife, without explaining the contents thereof. At 
the time of execution of the deed also she was given to understand that it was- 

lease. The husband got the benefit of the transaction. Held, that in the cir¬ 

cumstances, it was evident that the wife was acting under the undue influence 
of the husband and that it was not necessary to come to a finding of actual fraud 
on the part of the husband. 8 9 10 

(Ill) Frauds in the case of persons peculiarly liable to be imposed 

[This will be dealt with separately, in §108, post]. 

(B) India . 

1. S. 16 of the Indian Contract Act deals with Undue 
Influence. Sub-sec. (/) defines undue influence, and sub-sec. {2\ 
enumerates the cases in which a presumption of undue influence is. 
made, considering the nature of relationship between the parties. 
Outside these cases, sub-sec. (/) will still apply, if undue influence 
is actually proved, by showing that one of the parties was in a 
position to dominate the will of the other and did in fact use that 
position to obtain an unfair advantage over the other. 

8 See f.n. 8 at p. 261, ante. 

9 Bank of Montreal v. Stuart, (1911) A.C. 120. 

10 Tungabai v. Yeswant, A.I.R. 1945 P.C. 8. 
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2. The foundation of relief under s. 16 of the Indian Contract 
Act, in any case, is a finding that the plaintiff was in a position to 
dominate the will of the defendant. Unless there is such a finding, 
the mere fact that the plaintiff has obtained an unfair advantage 
over the defendant, is no ground of relief under this section. 11 ^ 3 
Nor does it raise a presumption of undue influence. 13 The uncon¬ 
scionableness of the bargain is not the first thing to be considered. 
The first thing to be considered is the relation of the parties. 14 

In cases coming under sub-sec. (2), it is presumed that the 
person who seeks to enforce the contract was in a position to dominate 
the will of the other; but in cases outside the scope of sub-sec. (2), 
this fact must be proved. Merc urgent need of the borrower for 
money does not, of itself, place the lender in a position to dominate 
the will ol the borrower. J4_1> But where the borrower is in a position 
of helplessness owing to his estate being under the Court of Wards, 
and the lender knows this fact at the time of the transaction, the 
lender is prima facie in a position to dominate the will of the 
borrower. 16 

3. On the other hand, undue influence is not established 
merely by a proof of the relations of the paries having been such 
that the one naturally relied upon the other for advice, and the other 
was in a position to dominate the will of the first in giving it. 
Whether by the law of India or the law of England, more than mere 
influence must be proved so as to render influence ‘undue’. It must 
be proved that the person in a position of domination has used that 
position to obtain unfair advantage for himself, and so to cause 
injury to the person relying upon his authority or aid. 17 

In Mahomed Bttksh v. Hosseini , 18 the Privy Council laid down 
that on an issue of undue influence, a Court should consider whether 
the gift in question— (a) is one which a right-minded person might 
be expected to make; ( b ) is or is not an improvident act on the donor’s 
part; (c) is such as to have required advice, if not obtained by the 
donor; and (d) whether the intention to make the gift originated with 
the donor,—the principles being always the same, although the 
circumstnces may differ. 

4. A presumption of domination is made in the cases enumerated 
in sub-sec. (2) : 

“(2) In particular and without prejudice to the generality of the foregoing 
principle, a person is deemed to be in a position to dominate the will of another— 

11 Sunder Koer v. Shamkisheti , (1906) 34 Cal. 150 P.C. 

12 Homeswar v. Kameswar , (1935) 39 C.W.N. 1130 P.C. 

13 Raghunath v. Sarju, (1923) 28 C.W.N. 834 P.C. 

14 Sunder v. Shamkishen, (1906) 34 Cal. 150 P.C. 

15 Darkatunissa v. Debi Buksh , (1927) 31 C.W.N. 693 P.C. 

16 Dhantpal v. Maneswar, (1906) 28 All. 570 P.C. ; Muneshar v. Shadilal , 
(1909) 31 All. 386 P.C. 

17 Poosathurai v. Kannafpa, (1919) 43 Mad. 546 (548) P.C. 

18 Mahomed v. Hosseini , (1888) 15 Cal. 684 P.C.’ 
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(a) where he holds a real or apparent authority over the other, or where 
he stands in a fiduciary relation 19 to the other; or, 

(b) where he makes a contract with a person whose mental capacity is 
temporarily or permanently affected by reason of age, illness or mental or bodily 
distress. ” 

5. In the case of relations other than those enumerated above, 
e.g., as between husband and wife, there is no invariable presump¬ 
tion of undue influence, but nevertheless it will arise in any case 
where the circumstances are such that influence can fairlv be inferred. 
Thus, a mortgage was set aside where it was executed by an 
illiterate wife, simply as a passive agent of her husband without 
knowing the nature of the transaction and the money was utilised 
for the discharge of the husband’s personal debts. J0 [See p. 262, ante J. 

On the other hand, there cannot be any inference of undue 
influence merely because the grantor was weakened in brain from 
advanced age or some other cause. Thus, it is legitimate to urge 
upon a man whose condition is precarious, the desirability of making 
a will. If such pressure falls short of coercion and not influenced 
bv any dishonourable or improper motive, and no benefit is secured 
by the party giving such advice, it cannot be said that the will was 
the result of undue in^uence. 1 

6. Where a transaction is voidable on the ground of undue 
influence, it can be set aside not only as against the person exercising 
the influence but also as against any person taking any interest under 
the transaction with knowledge that it was induced by undue in¬ 
fluence. 2 Further, when a third party who benefits by a transaction 
has notice of the facts which raise the presumption of influence (i.e. f 
of file relationship between the parties to the transaction), he is in 
no better position than the person who exercises the influence. 3 In 
other words, the presumption arising from the position between the 
parties is also applicable against such third party. A contract may 
thus be vitiated by undue influence exercised by a third party. In 
such cases the party seeking to avoid the contract was not acting 
out of his or her free will, owing to the undue influence exercised by 
the third party.-* 


Illustration. 

A young and illiterate wife, whose properties were managed by her husband 
and who acquiesced in all that was done by her husband, mortgaged her stndhan 
properties in order to pay off the creditors of her husband who was heavily en¬ 
cumbered and had no other security to offer. She herself had no benefit under 
the transaction. The mortgagee was aware of all these facts. Held, the evidence 
abundantly justified the presumption that the wife was acting under the influence 

19 As to fiduciary relationship, see p. 260, ante. 

20 Tungabai v. Yesvant, (1944) 208 I.C. 362 (P.C.) : A.I.R. 1945 P.C. 8. 
[See p. 262, ante]. 

1 Harmes v. Hinkson, (1946) 50 C.W.N. 895 P.C. 

2 Morley v. Loughman, (1893) 1 Ch. 752. 

3 Shatnji v. Yeshvant, (1944) 49 C.W.N. 55 P.C.. approving Badiatannessa 
v. Ambika, (1914) 18 C.W.N. 1133. 
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of the husband for whose benefit the mortgage was being executed and not of 
her free will, and that the mortgage was not binding against her. 4 

§108. Frauds in the case of persons Peculiarly Liable to be 
imposed on: 

1. Even where the parties do not stand in any fiduciary rela¬ 
tion, Equity will relieve against transactions which are unconscionable 
in the particular circumstances, e.g., transactions with ignorant and 
poor persons, expectant heirs, common sailors, etc.—where the parties 
do not stand on equal terms. An important species of this class is 
known as Catching Bargains, meaning, unconscientious contracts 
for loan with expectant heirs. 

2. An expectant heir is a person who has either (a) some 
reversionary interest, or (b) the hope of succession to a relative’s 
property as heir or by reason of presumed affection. Bargains with 
expectant heirs are relieved against on the same ground of disparity 
in the position of the parties : When a person enters into a transac¬ 
tion on the security of such future interest, it is presumed that he 
must he under urgent need,—so great as lias induced him to sacrifice 
future advantage,—and therefore, particularly liable to pressure. 
The principle was explained in Aylesford v. Morris 5 [(1873) 8 Ch. 
184J thus,— 

“Fraud here does not mean deceit or circumvention; it means an uncons¬ 
cientious use of the power arising out of circumstances and conditions; and when 
tlwi relation of the parties is such as prinia facie to raise this presumption, the 
transaction cannot stand unless the person claiming the benefit of it is able to 
repel the presumption by contrary evidence, proving it to have been, in fact, fair , 
just, and reasonable 

It is to be noted, however, (/) Firstly, that the bargain will be 
voidable only if the expectant applies to the Court within a reasonable 
time after coming into possession. If confirmed by him after death 
of the ancestor, it will not be relieved against I Chesterfield v. Janssen, 
(1750) 8 Ch. App. 484J. In this case, the expectant, after he succeed¬ 
ed to the property, gave a fresh bond and made successive part- 
payments on the old one*. Held, that no relief would be given, for 
the expectant had confirmed the transaction by his conduct after the 
pressure of the necessity had ceased, (ii) Secondly, when relief is 
granted against unconscionable bargains, it is given on equitable 

4 Shamji v. Yesvant, (1946) 49 CWV.N. 55 P.C. 

5 Earl of Aylesford v. Morris .—The plaintiff, the eldest son of a large 
landowner, was entitled to large estates immediately expectant on the death of 
his father. Soon after he came of age, he borrowed from M, a moneylender, 
sums amounting to £7000, for which he gave bills, which carried interest and 
discount exceeding 60%. All these transactions were carefully concealed from 
his father. On the death of his father, M sued A for payment, and A brought 
this suit for setting aside the transaction. Held t that under the circumstances, 
onus lay upon the defendant (M) to prove that the transaction was fair and 
reasonable. He having failed, the plaintiff was entitled to set aside the trans¬ 
action on payment of the sums actually received with interest at 5%. 
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terms,—of repaying the sum advanced with reasonable interest 
(usually 5%). 

3. The present doctrine has nothing to do with fraud. The 
only thing that the Court looks at in such cases is the reasonable¬ 
ness of the bargain, and if it is a ‘hard bargain’, the Court gives 
equitable relief, even though the entire contract may not be liable 
to be set aside [Beynon v. Cook, 10 (1875) Ch. Ap. 391]. 6 


§108A. Purdanishin Women in India. 

1. Purdanishin women have been afforded a special protection 
by the Indian Courts, in respect of contractual liabilities, upon the 
presumption that they are specially exposed to undue influence. 
‘ Purdah-nishin* means secluded, and a purdanishin woman may be 
said to be an adult female who, according to the custom of the class 
to which she belongs, observes purdah or seclusion. But the pro¬ 
tection afforded to purdanishin women will not be extended to those 
women who, though observing purdah, are capable of managing 
their own affairs, 7 8 e.g., one who goes to Court to give evidence, fixes 
rents with tenants and collects rents, or communicates with men 
other than members of family in matters of business, when necessary.* 

2. The treatment of purdhanishin ladies by the Indian Courts 
is somewhat analogous to the treatment of dealings with ‘expectant 
heirs’ by the Court of Equity, though founded on conditions peculiar 
to India. In Kali Buksh v. Ramgopal, the Privy Council observed,— 

“The law throws round her a special protection. It demands that the 
burden of proof shall in such a case rest, not with those who attack, but with 
those who found upon the deed, and the proof must go so far as to show affirma¬ 
tively and conclusively that the deed was not only executed by, but was explained 
to and was readily understood by the grantor. 9 In such cases it must also, of 
course, be established that the deed was not signed under duress, but arose 
from the free and independent will ot the grantor.” 

3. Thus, the ordinary presumption that a person understands 
a document which he has signed, does not apply in the case of a 
purdanishin woman, 10 and, on the contrary, the court starts with 
the presumption of undue influence, which has to be rebutted by 
proving that the transaction was carried out by the lady out of her 
free will and after due comprehension. 

Evidence to establish such comprehension is most obviously 
found in proof that the deed was read over to the settlor and, where 

6 IN INDIA, this doctrne has been applied to the case of a purdanishin 
woman, even when there is no finding of fraud or undue influence. Thus, com¬ 
pound interest was .disallowed when a purdanishin lady borrowed from her own 
muktear under the cloak of a benamindar, with ample security ( Kaminisundari v. 
Ranjan, (1886) 12 Cal. 219 P.C.). 

7 Kali Buksh v. Ramgopal , (1914) 36 All. 81 P.C. 

8 Ismail v. Hafiz Boo , (1906) 33 Cal. 773 (783) P.C. 

9 Shamhati v. Jago, (1902) 29 Cal. 749 P.C. 

10 Ashgar v. Dehoos f (1877) 3 Cal. 324 P.C. 
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necessary, explained. If it is in a language which she does not 

understand, it must, of course, be translated, and it is to be re¬ 
membered that the clearness of the meaning of the deed will suffer 

in the process. The extent and character of the explanation required 
must depend on the circumstances. Length, intricacy, the number 
and complexity of the dispositions, or the unfamiliarity of the subject- 
matter, are all reasons for requiring an increased amount and 
efficiency of explanation. Thus a matter not likely to attract the 
attention of the executant in itself ought not to be relied on as 
binding, unless her attention has been directly drawn to it. 11 ' 12 

4. But it is not absolutely necessary to prove that she hac? 
independent and disinterested advice before entering into the tran¬ 
saction. 11-14 

“Then* is no absolute rule that a <lecd executed by a purdanishin lady 
cannot stand unless it is proved that she had independent advice. The possession- 
of independent advice, or the absence of it, is a fact to be taken into considera¬ 
tion and well weighed on a review of the whole circumstances relevant to the 
issue of whether the grantor thoroughly comprehended, and deliberately and of 
her own free will carried out, the transaction. If she did, the issue is solved ancf 
the transaction is upheld, but if upon a review of the facts—which include the 
nature of the thing done and the training and habit of mind of the grantor, as 
well as the proximate circumstances affecting the execution,—the conclusion is- 
reached that the obtaining of independent advice would not really have made any - 
difference in the result, then the deed ought to stand”. 15 

5. The protection given by law to a purdanishin lady cannot 
be turned into a legal disability. 15 The mere declaration by the 
settlor, subsequently, that she had not understood what she was- 
doing, is not itself conclusive . 16 

6. The presumption is rebutted if it is reasonably established 
that, having regard to the personalitv of the ladv, the nature of the 
settlement, the circumstances under it was executed, and the whole 
historv of the parties,—the deed executed was the free and intelligent 
act of the lady. 15-16 

7. As to the extent of her comprehension, the Privy Council has. 
observed that though it is not necessary that she must be proved to* 
have understood every technical detail of a bargain, 17 she must under¬ 
stand the bargain substantially, so that the disposition may be said 
to be her ‘mental or conscious* act. 15 If she has understood it sub¬ 
stantially, the bargain is good as a whole. 17 But if (a) a feature 
of the transaction affecting in a high degree the expediency of her 
entering into the bargain is not understood by the lady (e.g., in the 
case of a mortgage bond, that she was making herself personally 


11 Faruhtnessa v, Muhtar, (1925) 30 C.W.N. 337 P.C. 

12 Shaw Koer v. Dah Koer, (1912) 6 C.W.N. 657 P.C. 

13 Kali Buhsh v. Ramgopal, (1914) 36 All. 81 (91) P.C. 

14 Sikandar v. Zulfihar, (1937) 42 C.W.N. 332 P.C. 

15 Faridunissa v. Muktar, (1925) 30 C.W.N. 337 P.C. 

16 Barkatunissa v. Debt Buksh, (1927) 31 C.W.N. 693 P.C. 

17 Sunitabala v. Dharasundari, (1919) 24 C.W.N. 297 P.C. 
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liable for the mortgage money), the bargain does not bind her at all, 
and cannot be enforced as to certain portions of it. 18 (b) Similarly 

when it is found that she was not aware of the inclusion of certain 
properties in the document, the mortgage of certain other properties 
covered by the document cannot be severed and held to be operative 
on the ground that to that extent she was prepared to contract. The 

document must fail as a whole. 19 

% 

Illustrations. 

1. In a suit for cancellation of a deed of gift executed bv a purdanishin 
lady, the facts were that her husband had died long before, and her property was 
unanaged by her mukhtar with whom she had formed an intimacy, the result of 
which was the birth of two illegitimate daughters, one of whom was alive at 
the date of the deed. The donee was the legitimate son of her paramour, the 
tmukhtar. The deed was found to be duly executed, and attested by just the 
■persons who would naturally be called upon for such purpose, and registered in 
the* usual way by the proper officer. The property given was about one half of 
.her estate, and there was no question of her being impoverished by giving it. No 
undue influence was affirmatively proved. On the other hand, it appeared that 
lady was strong-minded and had been in the habit for many years of managing 

her own affairs, of entering up her accounts and attending to business matters. 
The Privy Council upheld the gift in consideration of the above facts and with 
the observation that had independent advice been obtained, the lady would have 
.acted just as she did. 20 

2. Where a purdanishin lady, 58 years old, brought a suit lor a declaration 
■that a heba-bil-ewaj executed by her was obtained by fraud, it was found that the 
•donee was her minor grandson whom she had brought up from his childhood 
with great love and affection, and the transaction was one for consideration and 
from it she derived substantial advantage. Held , the donee was bound to show 
.that the lady had really understood and intended to execute the deed but not also 
that she had independent advice. 1 

§ 108 B. No presumption unless strictly purdanishin. 

It has already been pointed out (p. 266, ante) that the word 

purdanishin connotes complete seclusion. It is only in the ease of 

this well-defined class of women that the law extends the protection 
.and throws the burden of proof upon those who claim under a tran¬ 
saction entered into by a woman belonging to this class. Outside 

this class, there is no such presumption, and 

“It must depend in each case on the character and position of the individual 
•woman whether tiiose who deal with her are or are not bound to take special 
precautions that her action shall be intelligent and voluntary, and prove that it 
was so in case of dispute”. 3 

There is no general rule that a woman who, not being of the 
purdanishin class, is yet so close to them in kinship and habits, and 
so secluded from ordinary social intercourse, that a like amount ot 
incapacity for business must be ascribed to her. In other words, 

18 Hem Chandra v. Suradhani, (1940) 45 C.W.N. 253 (P.C.). 

19 Bank of Khulna v. Jyoli Prakash, (1940) 45 C.W.N. 259 (P.C.). 

20 Kali Buksh v. Rarngofal, (1913) 36 All. 81 I\C. 

1 Sikandar v. Zulfikar, (1937) 42 C.W.N. 332 P.C. 

2 Hodges v. Delhi ft London Bank, (1901) 23 All. 137 (145) P.C. 
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there is no rule of protection for quasi -pardanishin women, and 
whether she would receive special protection from the law will depend 
upon her individual position and the circumstances of the case. 2 

§109. Equitable relief against unconscionable loans. 

(A) England. 

1. Equity intervened in contracts of loan, not only where the 
borrower was a person peculiarly liable to be imposed upon, but also 
where the terms of the loan were unconscionable , though the borrower 
was a free agent. In such cases Equity relieved against the trans¬ 
action and compelled the lender to be satisfied with the sum advanced, 
with fair interest. Excessive interest, however, was not per se a 
ground for relief in Equity until the Money-lenders Acts of 1900 and 
1927, which give a wider relief by way of reopening a transaction on 
equitable grounds as well as of excessive interest. 

2. The Moneylenders Act, 1900 provides that any Court, in any 
proceedings taken by a moneylender for the recovery of money lent, 
or in any proceeding brought by the borrower for this purpose, may 
reopen the transaction, if the Court is satisfied— 

“that the interest charged in respect of the sums actually lent is excessive* 
or that the amounts charged for expenses, inquiries, fines, bonus, premium, re¬ 
newals, or any other charges, are excessive, and that in either case the trans¬ 
action is harsh and unconscionable or is otherwise such that a Court of Equity 
would give relief.” 

3. The Moneylenders Act, 1927 provides, without prejudice to 
the provisions of the Act of 1900 (that interest at any rate may be 
excessive in the circumstances of any particular case), that tone Court 
shall presume , until the contrary is proved, that the interest charged 
is excessive and that the transaction is harsh and unconscionable* 

(B) India. 

1. In India, the Usurious Loans Act (X of 1918), follows the 
provisions contained in the English Moneylenders Act, 1900, and 
embodies the equitable relief as modified in England by the above 
legislation. Subsequent to the passing of this Act, most of the 
Indian Provinces have also passed Provincial Acts on the lines of the 
English Act ot 1927, by which a statutory maximum rate of interest 
has been laid down and provisions have been made for reopening anv 
loan transaction which offends, directly or indirectly, against the 
statutory maximum. It is not proposed here, to deal with these 
Provincial enactments, such as the Bengal Moneylenders Act, 1940. 
But though these Provincial Acts give better relief, they have not 
superseded the Usurious Loans Act, 1918, and even in those Provinces, 
relief is available under the Indian Act on the equitable ground that 
the ‘transaction was substantially unfair.* 

2. The main provisions of the Usurious Loans Act (X of 
1918) may be summarised as follows : 


2 See f.n. 2 at p. 268, ante. 
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If, in any suit for the enforcement or redemption of any security, whether 
heard ex parte or otherwise, the Court has reason to believe— 

(a) that the interest is excessive; and 

(b) that the transaction was as between the parties thereto substantially 

unfair, 

the Court may reopen the transaction or set aside any agreement, subject 
to certain limitations, but not so as to affect the right of any transferee for 
value who satisfied the Court that the transfer to him was bona fide, and that 
he had at the time of such transfer no notice of any fact which would have 
•entitled the debtor as against the lender to relief under this section. 

Interest may of itself be sufficient evidence that a transaction was subs¬ 
tantially unfair. “Excessive** means in excess of that which the Court deems 
to be reasonable having regard to the risk incurred as it appeared, or must be 
taken to have appeared, to the creditor at the date of the loan. 

Nothing in this Act shall be construed as derogating from the existing 
powers or jurisdiction of any Court. 

£110. Fraudulent appointment or Fraud on Power. 

1. This is another species of constructive fraud in England. 
It is relieved against on the ground of virtual fraud upon a person 
irrespective of any fiduciary relation or peculiar liability to imposition. 
It may be recalled (p. 89, ante), that, a power of appointment may 
be ‘special’, i,e. t subject to restrictions as to its objects or the persons 
in whose favour it may be exercised. In such a case, the donee of the 
special power must exercise the power bona fide and for the end 
designed. If it is exercised for any purpose foreign to the power, 
equity holds the appointment bad as a ‘fraud upon the power’, and 
sets it aside. Fraud in this connection simply means an exercise 
of the power “for a purpose or with an intention beyond the scope of 
or not justified by the instrument creating the power.” 

2. Thus— 

(/) An appointment is fraudulent if it is made in pursuance of an 
antecedent contract by the appointee to benefit a person not an object 
of the power. It makes no difference whether the appointment is 
made for a pecuniary advantage or for a personal advantage of any 
kind. 

(2) Where without any bargain with the appointor, the appoint¬ 
ment has been made with the intention that the appointor or q stranger 
would receive some benefit, it would be fraudulent. A father, having 
power to appoint an estate to any of his children, appointed it to an 
infant child on the point of death and the child died soon afterwards. 
The appointment was also unnecessary as the child would take on 
default of appointment, on attaining majority and in the meantime 
had a right of maintenance. Held, that the appointment was frau¬ 
dulent, the only inference from the circumstances being that the 
father made the appointment with the expectation that he would, as 
the child’s heir, take the estate on the child’s death (Hinchinbroke v. 
Seymour, 1 Bro. Ch. 395). 



CH. XVI.] 


EQUITABLE RELIEF IN CONTRACTS 


271 


3. A fraudulent appointment will be set aside, but a bona fide 
purchaser for value from such an appointee has been protected by 
the Law of Property Act, 1925, in the following case : where an 
appointment has been made in favour of a person at least 25 years 
of age, who is entitled to a share in default of appointment, a pur¬ 
chaser for value from the appointee, without notice of the fraud, is 
protected to the extent of that share. 

§111. Equitable relief against infants. 

(A) England. 

A contract by an infant being voidable, infancy was a com¬ 
plete answer at common law to an action for breach of contract, 
even though the infant was guilty of fraudulent representation. But 
Equity intervened and afforded relief in certain cases, where it would 
be inequitable for the infant to obtain benefit of the contract without 
being liable. 

(I) Necessaries. 

At law, a person who had lent money to an infant could not 
recover it. But in equity, a person who has lent money to an infant, 
can, if he can prove that the money has been expended for the purchase 
of necessaries, claim to be subrogated into the rights of the seller, 
and recover the sum lent from the infant [Marlow v. Pitfedd, (1719) 
1 P.W. 558. 

(II) Fraudulent misrepresentation. 

1. When an infant obtained an advantage by falsely stating 
himself to be of full age, equity required him to restore his ‘ill-gotten 
gains’ or to release the party deceived from obligations or acts in law 
induced by the fraud, but scrupulously stopped short of enforcing 
against him a contractual obligation, entered into while he was an 
infant, even by means of fraud. 3 Thus, an infant who had procured 
promissory notes by falsely stating that he was of age, was ordered 
to return the promissory notes. 4 Similarly, where he obtained a lease 
on similar representation, he was directed to give up possession. 5 

2. But the remedy in Equity is only against the property and 
the Court of Equity would not make a judgment in personam against 
the infant (which would amount to enforcing the void contract). 
Thus in the above case, 5 the infant was not made liable for use and 
occupation under the lease. For the same reason when there is no 
possibility of restoring or tracing the very thing got by the fraud, 
there is no relief even in equity. 


3 Leslie v. Shi ell, (1914) 3 K.B. 606. 

4 Clarke v. Cobley, (1789) 2 R.R. 26. 

6 Lcmpriere v. Lange , (1879) 12 Ch. D. 675. 
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Thus, there is no equitable relief to obtain refund of money lent 
to an infant by fraudulent representation, 6 even though it is upon a 
mortgage. 7 The equitable remedy is restoration and not repayment. 
“Restoration stopped where repayment began”. 6 

V‘A Court of Equity cannot say that it is equitable to compel a person to 
pay any moneys in respect of a transaction which, as against that person the 
Legislature has declared void. 7 ” 

(B) India . 

1. Contracts with minors are absolutely void 8 * 9 and not merely 
voidable as in English law. 

2. Following English law, it has been held 9 * 10 that there is no 
right of a mortgagee from a minor to repayment of the money lent, 
on a declaration being made that the mortgage is invalid. But 
though a minor is not personally liable to repay a loan, where he 
induces a person to enter into a contract with him on a fraudulent 
representation that he is a major, then unless the other party was 
himself aware of the fact of minority, 9 the minor can have the contract 
set aside only on. restoring the benefit he has received from the 
contract, e.g., on condition of refund of purchase money in the case 
of sale. 11 * 12 This also follows from ss. 38 and 41 of the Indian 
Contract Act. 

3. A minor, who has entered into a contract under a misre¬ 
presentation (fraudulent or innocent) that he was a major, is not 
estopped from showing that he was really a jninor at the time of 
execution. 10 * 12 There cannot be an estoppel against a statute. But 
the burden rests heavily upon the executant and his representatives 
to prove such fact of minority. 12 Again, no question of estoppel 
arises where the other party was fully aware at the time of the con¬ 
tract that the defendant was a minor. 9 

4. Though a contract with a minor is absolutely void, relief 
in the case of supply of necessaries is provided (as in England) by 
s. 68 of the Indian Contract Act: 

“If a person, incapable of entering into a contract, or any one whom he 
is legally bound to support, is supplied by another person with necessaries suited 
to his condition in life, the person who has furnished such supplies is entitled to 
be reimbursed from the property of such incapable person.” 

Hence, in the case of a contract for the supply of ‘necessaries* 
to a minor or to a person whom he is bound to support (e.g,, his wife)* 
though the supplier cannot get any relief against the minor personally, 
he is entitled to reimbursement out of the property of the minor. 

6 Leslie v. Shiell, (1914) 3 K.B. 606. — 

7 Thurston v\ Nottingham Permanent Benefit Society, (1903) A.C. 6. 

8 Ss. 10-11, Indian Contract Act. 

9 Mohori Bibee v. Dharamdas , (1903) 30 Cal. 639 P.C 

10 Syedul v. Ariff, (1916) 21 C.W.N. 267 P.C. 

11 Hamath v. Indar, 45 All. 179 P.C. 

12 Sadique v. Jai Kishore, (1928) 32 C.W.N. 874 P.C. 
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Whatever is necessary for the subsistence, health, clothing, 
education and the like, having regard to his age and conditions of 
living would be necessaries, whereas articles which are purely orna¬ 
mental would not be. Costs incurred in defending a suit against the 
property or person of the minor are also ‘necessaries’. 13 In proper 
circumstances, even the costs of prosecuting 14 a suit would be regarded 
as necessaries, and the person who supplied the necessary money 
would be entitled to reimbursement. 

§112. Equitable gloss on the doctrine of privity of contract. 

(A) England. 

1. The rule at common law is that only a person who is party 
to a contract can either sue or be sued upon it. This is known as 
the doctrine of privity of contract. A stranger to a contract cannot 
take advantage of a contract even though it is made for his benefit 
[Tweddle v. Atkinson, (1861) 1 B. & S. 31)3; Dunlop v. Selfridge „ 
(1915) A.C. 847]. 

2. But the common law caused hardship in many cases, for 
example where the stranger is a near relation to the party who pays 
the consideration. Equity, therefore, intervened to make out an 
exception to the common law rule, founded upon the doctrine of 
constructive trust. The doctrine of equity is— 

Where A makes a contract with B, for the benefit of C, the 
construction is that A intended to contract as trustee for C, and in 
such cases, C can sue on the contract, making A either a co-plaintiff 
or a party defendant. \Tomlinson v. Gill, (1756) Amb. 330; Gandy 
v. Gandy, (1885) 30 Ch. D. 57]. The doctrine of benefit of the 
contract has been applied not only to settlements [Fletcher v. Fletcher, 
(1844) 4 Hare 67], but also in the case of business transactions 
[Gregor v v. Williams, 15 (1817) 3 Mer. 582; Hartner v. Armstrong, 
(1934) Ch. 65]. 

3. The doctrine of constructive trust would not, however, apply 
where the contract is of such a nature (e.g., insurance) which not 
only confers benefit but also obligations which ran not necessarily be 
imposed upon a person who is not a party to the contract and has 
not given his consent [Vandepitte v. P. A. 7. Corporation, (1933) 
A.C. 70]. 


13 Venkata v. Pantutu, 22 Mad. 314 (317). 

14 Kumar v. Hari, 20 C.W.N. 537. 

15 A contract for the sale of copyright was entered into for the benefit of 
the plaintiff. Held, the plaintiff was entitled to sue for specific performance as 
;? cestui quo trust, even though he was no party to the contract (Gregory v. 
Williams). 


18 
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(B) India. 

1. In India, too, the general rule is that a stranger to a con¬ 
tract cannot enforce it. Thus, where a purchaser of the equity 
of redemption contracts to pay off the mortgage, the mortgagee who 
was no party to that contract cannot sue the purchaser personally, 
upon that contract. 16 


Illustration. 

A mortgaged certain property to B and then sold the property to C, leaving 
with C sufficient money to redeem B. B obtained a decree on his mortgage and 
as the sale proceeds were insufficient to meet his claim he applied for a personal 
decree against C on the ground that C was liable as he retained part of the con¬ 
sideration payable to A, agreeing to pay it to B. Held, B was not a party to the 
contract between .4 and C and hence C was not liable on the contract to B . The 
Privy Council observed—“The action is brought by a mortgagee to enforce against 
a purchaser of the mortgaged property an undertaking that he entered into with 
his vendor. The mortgagee has no right to avail himself of that. He was no 
party to the sale. The purchaser entered into no contract with him and the 
purchaser is not personally bound to pay this mortgage debt.” 10 

2. But certain exceptions have been engrafted upon the above 
rule not only bv statute but also by equitable considerations : 

(/) The doctrine of constructive trust has been applied where 
an interest in property is created by the contract in favour of a thiul 
party. 

Where the contract is intended to secure a benefit to a third 
person so that the latter is entitled to say that he has a beneficial 
interest as cestui que trust under that contract, the latter is 
entitled to sue. 17 


Illustration. 

The father of the bridegroom contracted with the father of the bride to give 
her an allowance if she married his son and charged his immovable pro¬ 
perty with the payment of the allowance. After the marriage, the bride sued 
h'er father-in-law for the allowance. Held, though she was no party to the con¬ 
tract for payment of the allowance, she was ‘clearly entitled in equity to enforce 
her claim.' 1 ® 

It seems that it is not necessary to specifically charge the 
property; it is sufficient if a beneficial right or interest in the nature 
of a proprietary right (as distinguished from a mere right to a sum 
of money) is created by the contract. Thus, it has been held that 
where on a partition between male members a provision is made 
for the maintenance 19 or marriage expenses of a female member, 29 
the female member is entitled to sue the parties to the partition deed 
to enforce the provision in her favour. 

. . —- 

16 Jamna Das v. Ram Autar, (1912) 34 All. 63 P.C. 

17 Mukherjea v. Kiran, (1938) 42 C.W.N. 1212; Subbu v. Arunachalam t 
A.I.R. 1930 Mad. 382. 

18 Muhammad v. Hosseini , (1910) 32 All. 410 P.C. 

19 Dan Kuer v. Sarla Devi, A.I.R. 1947 P.C. 8. 

20 Sundaraja v. Lakshmiammal, (1914) 38 Mad. 788. 
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But a mere contract that a party to the contract will pay a 
certain sum of money to a third person does not create a trust in 
favour of the third party. 1 The situation becomes different where 
specific property is charged for the payment; e.g.> where in a deed 
of settlement it was stipulated that the donees should pay the debts 
of the settlor out of the sale proceeds of specified property, it was 
held that the creditors could enforce the obligation in the nature 
of trust created in their favour against the donees of the settlement. 2 

(ii) S. 23 of the Specific Relief Act, 1877, specifically provides 
certain cases where a contract may be specifically enforced by a 
stranger to the contract : 

(a) Where the contract is a settlement on marriage, or a 
compromise of doubtful rights between members of the same family, 
any person beneficially entitled thereunder mav sue for specific 
performance of the contract. 

(h) When a public company has entered into a contract and 
subsequently becomes amalgamated with another public company, the 
new company which arises out of the amalgamation may sue. 

(c) When the promoters of a public company have, before its 
incorporation, entered into a contract for the purposes of the com¬ 
pany, and such contract is warranted by the terms of the incorpora¬ 
tion, the company may sue for specific performance of the contract. 

(Ill) EQUITABLE REMEDIES IN CONTRACTS 

§113. Nature of the equitable remedies. 

It was pointed out at the outset that the foundation of equitable 
remedies is the inadequacy of relief at Common law*. In the sphere 
of contracts, the inadequacy of the Common law remedy of damages 
gave rise to the equitable remedies of specific performance, injunction, 
rectification, rescission and cancellation of contracts. Neither of 
these remedies will be granted if damages afford an adequate relief 
in the particular facts of the case. Again, while the Common law 
remedy of damages is available as a matter of right, equitable remedy 
is a matter of discretion for the Court and in applying these equitable 
remedies, the Court is guided by certain special considerations and 
principles which were not recognised by a Court of law, e.g ., hard¬ 
ship, laches, conduct of parties, acquiescence and the like. Though 
the same Court now grants legal and equitable remedies, both in 
England and India,—while dealing with these equitable remedies, 
the Court must be governed by those principles and conditions which 
were laid down by the Courts of Equity. 

In this book, the remedies of Specific performance and Injunc¬ 
tion have been grouped together in a separate Chapter. In the 

1 Adhar v. Dolgobinda , (1935) 40 C.W.N. 1037. ~™ 

2 Atikulla v. Mobarak, A.I.R. 1949 Cal. 174. 
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present Chapter, we shall discuss the other equitable remedies iD 
relation to Contracts. 

§114. Meaning of rectification. 

(A) England. 

1. Rectification means correction of an error in an instrument 
in order to give effect to the real intention of the parties. Where a 
contract has been reduced into writing, in pursuance of a previous 
engagement, and the writing, owing to fraud or mutual mistake, 
fails to express the real intention of the parties, the Court of Equity 
will rectify the written instrument in accordance with their true 
intent. 

2. This remedy is to be distinguished from similar equitable 
remedies. On the one hand, it is to be distinguished from the relief 
granted to a defendant in a suit for specific performance by way ot 
variation from the contract on the ground of fraud or mistake, and, 
on the other hand, from the relief of rescission of contract or refusal 
of the remedy of specific performance of the contract on the ground 
of fraud or mistake. These remedies are applicable where the fraud 
or mistake goes to the root of the agreement and vitiates the contract 
itself. But rectification assumes that there exists between the parties 
a perfectly valid and unobjectionable contract but that the writing 
has failed to express that intention, either from fraud or mutual 
mistake. In other words, the remedy of rectification relates only 
to cases of mistake in expression only, as distinguished from the 
contract itself. 

“Courts of equity do not rectify contracts, though they may and do 
rectify instruments purporting to have been made in pursuance of contracts’ * 
[Mackenzi v. Coulson, 8 Eq. 375]. 

3. In such cases, to enforce the instrument as it stands, must 
be to injure at least one party to it; to rescind it altogether must 
be to injure both; but to rectify it and then enforce it is to injure 
neither, but to carry out the intention of both. Hence, it follows 
that in cases of rectification, the Court does not put it to the other 
party to submit to the variation alleged, but makes the instrument 
conformable to the intention of the parties without any such offer 
or submission. 3 

4. The remedy of rectification is not confined to contracts but 
exists in respect of any other instrument in writing which does not, 
strictly speaking, come within the category of contracts, but where 
the question of conformity to the intention of the parties is material. 

3. The conditions necessary for obtaining rectification are— 

(i) The relief is not granted unless a completed agreement 
was reached prior to the written instrument which is sought to be 


3 Kerr on Fraud, 352. 
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rectified. There must be two distinct stages, first, an agreement, 
verbal or written, which clearly expresses the final intention of the 
parties, and, then an instrument which purports to embody that 
intention. 

“The essence of rectification is to bring the document which was expressed 
and intended in pursuance of a prior agreement into harmony with that prior 
agreement. It presupposes a prior contract and it requires proof that by common 
mistake the final completed instrument as executed fails to give proper effect t<. 
the prior contract” [Lovell v. Christmas , (1911) 104 L.T. 85]. 

(ii) Both parties must have intended that the exact terms of 
the prior contract should be reduced to writing, and this intention 
must have continued unchanged up to the time when the instrument 
was executed. 

(Hi) Clear evidence of a mistake common to both parties must 
be adduced, and the burden of proving this lies on the party who 
seeks rectification [Tucker v. Bennett , (1887) 38 Ch. D. 1]. Fraud 
is a ground of rectification where it has led to a mistake as to the 
intention of the parties. 4 

(B) India. 

1. The Indian law as to rectification of instruments is contained 
in s. 31 of the Specific Relief Act, which says— 

“When, through fraud or a mutual mistake of the parties, a contract or 
other instrument in writing does not truly express their intention, either party, 
or his representative in interest, may institute a suit to have the instrument 
rectified ; and if the Court find it clearly proved that there has been fraud or 
mistake in framing the instrument, and ascertain the real intention of the parties 
in executing the same, the Court may in its discretion rectify the instrument so 
as to express that intention, so far as this can be done without prejudice to rights 
acquired by third persons in good faith and for value.” 

2. I he English principles have generally been followed in 
applying the above section. Thus, it has been held 5 that in order 
to obtain rectification, the conditions mentioned above must be 
present. Thus,— 

(/) Rectification would be granted where, though there was a 
consensus between the parties as to the contract, but through the 
fraud of one of the parties, the instrument did not correctly express 
the contract as agreed upon. 

(n) It will also be granted, at the instance of either party, 
where both parties are equally innocent, but owing to a common 
mistake, the instrument does not express their intention. 

Illustration. 

By a marriage-settlement, A, the father of B, the intended wife, covenant* 
with C, the intended husband, to pay to C, his executors, administrators and 
assigns, during A*s life, an annuity of Rs. 5,000. C dies insolvent and the official 
assignee claims the annuity from A. The Court, on finding it clearly proved that 
die parties always intended that this annuity should be paid as a provision for B 

4 Durga Prasad v. Bhajan, 31 Cal. G14 P.C. 

6 Amanat v. Lachman, 14 Cal. 308 P.C. 
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and her children, may rectify the settlement and decree .that the assignee has no 
right to any part of the annuity. 6 

(Hi) S. 31 makes it clear that rectification would not be 
allowed so as to prejudice the rights acquired by third persons in 
good faith and for value . 

Illustration. 

A, intending to sell to B his house and one of three god owns adjacent to it, 
executes a conveyance prepared by B, in which, through B’s fraud, all three 
godowns are included. Of the two godowns which were fraudulently included, 
B gives one to C and lets the other to D for a rent, neither C nor D having any 
knowledge of the fraud. The conveyance may, as against B and C, be rectified 
sol as to exclude from it the godown given to C, but it cannot be rectified so 
as to affect D’s lease. 7 - 8 

3. S. 34 of the Specific Relief Act expressly provides that a 
party may obtain rectification and specific performance of the con¬ 
tract so rectified in the same suit. 

Illustration. 

A contracts in writing to pay his attorney, B, a fixed ^um in lieu of costs. 
The contract contains mistakes as to the name and rights of the client, which, 
if construed strictly, would exclude B from all rights under it. B is entitled, if 
the Court thinks fit, to have it rectified, and to an order for payment of the 
sum, as if at the time of its execution it had expressed the intention of the 
parties. 9 

§115. Rescission and Cancellation. 

The distinction between cancellation and rescission of a contract 
is subtle and since their effect is practically the same, in common 
use, the two terms are often confused. ‘Rescission’ means the 
putting an end to a contract which is still operative and making it 
null and void ab initio. The relief of rescission, as it is given in 
Ch. IV of the Specific Relief Act, is not applicable to void contracts, 
but contracts which are voidable for causes ‘not apparent on the face 
of it.’ Cancellation of a document, on the other hand, does not 
necessarily imply that it is operative. It applies to void and voidable 
contracts alike, and by cancellation it is merely made to appear upon 
the face of it that it is invalid (Collet). It is to be noted that both 
reliefs are available only in the case of written contracts. 

§116. Cases in which Rescission is available. 

1. Under s. 35 of the Specific Relief Act, rescission is available 
in the following cases— 

(a) Where the contract is voidable or terminable by the 
plaintiff.—A contract is voidable under ss. 19-19A of the Contract 
Act when it is vitiated by fraud, misrepresentation, coercion and 

6 Illustration (b) to s. 31 of the Specific Relief Act. 4 

7 The reason is that a lease is a transfer for value while a gift is not. 

8 Illustration fa) to s. 31, Specific Relief Act. 

9 Illustration to s. 34, Hid. 
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undue influence, or mistake in eases outside s. 20. Other cases of 
voidable contracts are dealt with in ss. 39, 53, 55 and 153. 

(b) Where the contract is unlawful for causes not apparent on 
its face and the defendant is more to blame than the plaintiff.—If 
the contract is unlawful on its very face or the party seeking the 
equitable relief is more to blame than the plaintiff, there is no 
question of granting this relief. But it would be granted in other 
cases of unlawful agreements. 

(c) Where a decree for specific performance of a contract of 
sale, or of a contract to make a lease has been made, and the 
purchaser or lessee makes default in payment of the money or other 
sums which the Court has ordered him to pay.—U is clear that the 
party cannot get a lease or sale without payment of the consideration 
directed to be paid by the Court. 

2. Rescission may be asked for in the alternative, in a suit for 
specific performance. S. 37 of the Specific Relief Act says— 

“A plaintiff instituting n suit for the specific performance of a contract 
in writing may pray in the alternative that, if the contract cannot be specifically 
enforced, it may be rescinded and delivered up to be cancelled; and the Court, 
if it refuses to enforce the contract specifically, may direct it to be rescinded and 
delivered up accordingly.” 

§117. Limits to the right of rescission. 

The right to rescind a voidable contract is defeated in the 
following cases : 

I. Affirmation of the contract. —In all cases of voidable contracts 
there is a general equitable doctrine common to all systems that he 
who has the right to complain must do so when the right of action 
is properly open to him and he knows the facts. 10 If after becoming 
aware of the facts which constitute his rights to rescind, he either 
declares his intention to proceed with the contract or does some act 
from which such an intention may reasonably be inferred, he loses 
his right to avoid the contract, though he may have other remedies 
open to him. 11 ' 12 

Mere lapse of time, without any step towards repudiation, does 
not constitute affirmation, but when the lapse of time is great, it 
would be treated as almost conclusive evidence of an election to 

10 Ratigasami v. Goundcn, (1918) 42 Mad. 523 (538) P.C. 

11 Ex parte Briggs , (1886) L.R. 1 Eq. 483. 

12 7» India, this principle has been applied to the case of a reversioner’s 
right to avoid an alienation by the limited owner. Thus, if a reversioner, after 
he became in titulo to reduce the estate into possession and knew of the alien¬ 
ation, did something which showed that he treated the alienation as good he would 
lose his right to complain. Of course, the reversioner is not called upon to elect 
before his title is affirmed by the death of the widow [Rawgasaim v. Gounden , 
(1918) 42 Mad. 523 (538) P.C.]. Where the reversioner takes a benefit under 
the voidable transaction, he is precluded from questioning it [Ratngouda v. 
Bhasudcb, (1927) 52 Bom. 1 P.C. ; Kanhailal v. Brijlal, (1918) 40 All. 487 P.C.]. 
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recognize the contract. 13 Similarly, where the other party has 
altered his position in the reasonable belief, that rescission will not 
be enforced, or where third parties have been misled by the inactivity 
of the person having the right to rescind, lapse of time would amount 
to affirmation. 14 * 15 

II. Restitution in integrum impossible .—The object of rescission 
being to restore the parties to their former position, this relief will 
not be granted when the parties cannot be relegated to the position 
which they occupied before the contract was made, e.g., because the 
property to be restored has changed hands [Sediion v. A r . E. Salt Co., 
(1905) 1 Ch. 326]. 

In India, this principle is embodied in s. 36 of the Specific Relief 
Act, so far as mistake in concerned— 

“Rescission of a contract in writing cannot be adjudged for mere mistake, 
unless the party against whom it is adjudged can be restored to substantially the 
same position as if the contract had not been made.” 

III. Injury to third parties .—For the same reason, the right 
of rescission is defeated, if before the aggrieved party elects to rescind, 
an innocent third party acquires for value an interest in the subject- 
matter of the contract [ Clough v. L. & N. IF. Rv. Co., (1871) 7 Ex. 
26 (35)]. 

§118. Equitable condition for Rescission. 

In granting the relief of rescission, the Court may require the 
rescinding party to do equity. S. 38 of the Specific Relief Act says— 

“On adjudging the rescission of a contract, the Court may require the party 
to whom such relief is granted to make any compensation to the other which 
justice may require.” 

The principle has already been explained with reference to a 
suit by a reversioner to set aside alienation by a Hindu widow. 

It is also illustrated by a suit for rescission of a minor’s contract. 

Though a contract with a minor is void, when a person purchases 
property from a minor without knowledge of the executant’s minority, 
the sale can be rescinded on the ground of the executant’s minority 
only on condition that the minor refunds to the purchaser the amount 
of consideration received from him. 16 

But a person dealing with a minor with knowledge of his minority 
cannot claim equity under this section. 

Illustration. 

A mortgagor employing an attorney, who also acts for the mortgagee in the 
mortgage transaction must be taken to have notice of all facts brought to the 
knowledge of the attorney, and therefore, where the Court rescinded the contract 
of the mortgage on the ground of the mortgagor’s infancy, and found that the 
attorney had notice of the infancy, or was put upon inquiry as to it, it was held, 
that the mortgagor was not entitled to compensation under the provisions of 
sections 38 and 41 of the S. R. Act. 17 

13 Clough v. London & N, W. Ry. Co., (1871) 7^Ex. 26. 

14 Lindsay Petroleum Co. v. Hurd, (1874) L.R. 5 P.C. 221. 

15 Hardei v. Bhagwan, (1919) 24 C.W.N. 105 P.C. 

16 Hanumantha v. Sitharamayya, A.I.R. 1939 Mad. 106. 

17 Brohmo Dutt v. Dharmo Das, 7 C.W.N. 441 (P.C.). 
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I. SPECIFIC PERFORMANCE. 

§119. Specific Relief in General. 

1. The equitable remedies by way of specific relief were inven¬ 
ted by Equity in order to supplement the deficiency of the Common 
Law remedy which was compensatory. 

“The remedies for the non-performance of a duty enforceable by law are 
either compensatory or specific. The compensatory remedy i> by the award of 
damages. This remedy is often useless or inadequate,—useless where the person 
ordered to pay them is insolvent, and inadequate, when for instance, the duty 
is to transfer particular immovable property or a movable to which special interest 
is attached. The specific remedy is enforced bv directing the party in default to 
do or forbear, the very thing which he is bound to do or forbear, and in case of 
disobedience, by imprisonment or attachment of his property, or both. When 
no one is in default, it is enforced by making such declarations and orders as 
tlie nature of the case may require” [Whitley Stokes, quoted in Woodroffe on 
Injunctions]. 

2. S. 5 of the Indian Specific Relief Act enumerates the different 
kinds of specific relief available under the Act : Specific relief is 
given— 

(a) by taking possession of certain property, and delivering 
it to a claimant; 

(b) by ordering a party to do the very act which he is under 
an obligation to do ( specific performance) ; 

(c) by preventing a party from doing that which he is under 
an obligation not to do ( injunction) ; 

(d) by determining and declaring the rights of parties other¬ 
wise than by award of compensation; or 

(c) by appointing a Receiver. 

3. In this book, we shall discuss the chief remedies of specific 
performance, injunction and receiver only. These are defined by 
Stratum thus— 

(a) The remedy of specific performance consists of an order 
directing a defendant to carry out literally, or as near literally as 
is possible, the terms of a positive agreement made between him and 
the plaintiff. 

(b) The remedy of injunction consists of an order directing a 
defendant (i) not to do an act which he has threatened, or not to 
continue doing an act which he has already commenced to do; or 
(ii) directing him to undo an act which he has already done. The 
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first kind of injunction is usually called an ordinary or negative, and 
the second kind a mandatory or positive injunction. 1 

4. The main distinction between specific performance and 1 
injunction, as Story points out, lies in this— 

“Specific performance is directed to compelling performance of an active 
duty, while Injunction (though sometimes in a 'subsidiary way requiring an act 
to be done) is generally directed to preventing the violation of a negative one. 
The remedy of specific performance relating as it does to active duties, deals in 
the main only with contracts; while the. remedy of Injunction, having to do with 
negative duties, deals not only with contracts, but also with torts , and with 
many other subjects, among them subjects of a purely equitable one.” 

§120* What is Specific Performance. 

1. Specific performance means the carrying* out in specie of the 
subject-matter of an agreement. As Strahan defines it, 

“The specific performance of a contract means the carrying out of an 
executory contract by each of the parties thereto precisely according to its 
terms.” 

According to Fry — 

“The specific performance of a contract is its actual execution according to 
its stipulations and terms; and is contrasted with damages or compensation for 
the non-execution of the contract”. 

Maitland puts it thus,— 4 In granting a decree for specific perfor¬ 
mance, the Court in elfect says to the defendant that he must do the 
very thing he promised to do on pain of going to prison as a contemner 
of the Court.’ For example, in a contract tor sale of land, the Court 
will (a) at the instance of the purchaser who is willing to pay the 
agreed price, order the vendor (defendant) to convey the land to the 
purchaser, or (b) at the instance of the vendor who is willing to 
convey, order the purchaser (defendant) to pay the price. 

2. The foundation of this jurisdiction of equity is the 
inadequacy of the common law remedy of damages for a breach of 
contract. There are many cases in which if a contract be broken 
no amount of pecuniary damages will give sufficient compensation 
to the party who has suffered by the breach ; in such cases Equity 
held that he was entitled to the specific thing for which he had 
contracted. For example, where a man agrees to buy a plot of land 
and offers a fancy price for it, and then the seller refuses to perform 
his part of the agreement, it may be that no amount of damages 
based on the market price can be a just compensation to the buyer 
to whom that plot has a peculiar value. The choice of land by an 
intending purchaser is determined by various considerations such as 
profit, health, convenience and so on, and so damages cannot, as 
in the case of goods or other articles, enable him to buy another 
property of exactly the same description and value to him. Land 
was thus considered to be a thing of special value, and equity would 
almost invariably decree specific performance of contracts for tale or 


1 Receiver will be treated, separately, in Ch. XIX, post. 
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lease of land. On the other hand, inasmuch as damages would 
afford adequate compensation for a failure to supply goods (the in¬ 
tending purchaser being able to purchase goods of the same quality 
and quantity with the damages obtained), specific performance would* 
not generally be decreed of contracts for sale of goods. 1 The same 
principles applied to other agreements regarding personal chattels or 
movables. But even in the case of sale of goods etc. specific perfor¬ 
mance would be decreed if damages would not be a complete remedy. 

“It is only where the legal remedy is inadequate or defective that it be¬ 
comes necessary for Courts of Equity to interfere.” [Flint v. Brandon, (1803) 
8 Vcs. 159], 

3. Thus though in granting specific performance equit\ origin¬ 
ally started with contracts for sale or lease of land, the remedy has 
not been confined to this case alone but has been extended to contracts 
of other kinds also. But in all such latter cases, specific performance 
will be decreed only if damages will in the particular circumstances 
be inadequate. 2 Hence, Maitland observes, “Specific performance 
applies to agreements for sale or lease of lands as a matter of course; 
its application outside these limits is somewhat exceptional and 
discretionary.” 

4. Specific performance will be decreed of contracts respecthig 
movables only in exceptional cases where damages would be inade¬ 
quate, r.g., in contracts ( i ) for the sale of unique chattels or articles- 
of unusual beauty or rarity, say, a rare painting or rare China jars 3 
\Falcke v. Gray, (1859) 4 Drew 5(11]; (//) for the sale of stocks or 
shares in a private company which would not always be brought to- 
tlie market, e.g., railway shares of a particular kind, 4 —but not 
Government stocks which are always readilv obtainable \Cuddee v. 
Rutter , (1720) 1 P. W. 570]; or (Hi) for the deliverv of heirlooms 
or other chattels of peculiar value to the plaintiff, e.g., a horn 
belonging to the ancestors of the plaintiff' and held with the land 
from time immemorial \Pusey v. Pusey , (1(184) 1 Vern. 273]. 

1 Cf. S. 12, Kxpl, Specific Relief Act, in India—“Unless and until the 
contrary is proved, the Court shall presume that the breach of a contract to* 
transfer immovable property cannot be adequately relieved by compensation irr 
money, and that the breach of a contract to transfer movable property can be 
thus relieved.” 

2 Cf, Ss. 12 (c) and 21 (a), Specific Relief Act. 

3 Cf. Ill. to cl. ( b ) of s. 12, Specific Relief Act. A agrees to buv, and B 
agrees to sell, a picture by a dead painter and two rare China vases. A may 
compel B specifically to perforin this contract, for, there is no standard for ascer¬ 
taining the actual damage which would be caused by its non-performance. 

4 A contracts to sell and B contracts to buy, a certain number of railway 
shares of a particular description. .1 refuses to complete the sale. B may 
compel A specifically to perform this agreement, for the shares are limited in 
number and not always to be had in the market, and their possession carries 
with it the status of a shareholder, which cannot otherwise be produced [/II. to. 
cl. (c) of s. 12, Sp. Rel. Act]. See in this connection, s. 58 of the Sale of Goods 
Act, 1930. 
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5. The principle which is acted upon in respect of chattels is, 
^according to Strahan, this,—that (i) contracts for the sale of specific 
chattels of a rare and unprocurable kind, which can only be obtained 
from the defendant, will be enforced specifically; but (ii) where 
the chattel contracted to be sold is one which can easily be obtained 
from others than the defendant, as, for instance, coal, then the wrong: 
done by the defendant in refusing to carry out his contract is a 
mere matter of money; the plaintiff can buy the chattel from others 
and claim any greater price which he has to pay as damages against 
the defaulting contractor and then he will be in the same position as 
if the defaulting contractor had carried out the contract. 

§121. Principles on which the Court acts in granting Specific 
Performance. 

firstly, the remedy ot specific performance being supplemental 
to the common law remedy of damages, equity will not interfere 
where pecuniary damages will put the plaintiff in a position as 
beneficial to him as if the agreement had been specifically performed. ’ 
Thus, an agreement for loan of money (whether on a mortgage or 
otherwise) will not be enforced specifically, because the borrower 
can obtain money elsewhere, and if he has to pay more for it, he 
may obtain damages on the previous agreement at law. But on the 
other hand, where money has been actually advanced, an agreement 
to execute a mortgage will be specifically enforced. 6 

Secondly, it must be noted that where Equity decrees specific 
performance at the suit of one party to a contract (because damages 
will not give him adequate relief), it will also decree specific perfor¬ 
mance of it at the suit of the other party, even though damages may 
be an adequate relief to this other party. This principle is expressed 
by the doctrine that the ‘remedies should be mutual’. Thus, in a 
contract for sale of land, specific performance will be granted not 
only at the suit of the purchaser but also of the vendor, though it 
is clear that when the purchaser refuses to complete the vendor 
cannot have anything more than a mere pecuniary demand which 
can be fully satisfied in an action for damages. Such an action will 
give him, (a) if he has conveyed the land, the whole of the purchase 
money, or ( b ) if he has not yet executed the conveyance, the difference 
in the stipulated price anti the market price (that he may obtain on 
a resale). A converse example is supplied bv cases of contract with 
a minor. Equity will not enforce such a contract at the minor’s suit 


5 This principle is embodied in ss. 12 (c) and 21 (a) of the Specific Relief 
Act. S. 21 (a) says that the following contract cannot be specifically enforced : 

“A contract for the non-performance of which compensation in money is 
an adequate relief**. 

0 Vide Ills, to Cl. (a) of s. 21, Sp. Rel, Act. 
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where it would not enforce it against the minor. 7 8 In short, specific 
performance is a reciprocal relief. 

The mutuality, however, refers to the time when Ike contract 
was entered into — 1 “such that it (the contract) might, at the time 
it was entered into, have been enforced by either of the parties against 
the other of them” (Fry). 


Illustration. 

A contract for the purchase of immoveable property was made bv the 
guardian of a Mahommedan minor. The minor, attaining majority, sued the 
vendor for specific performance. The Privy Council dismissed the suit on the 
ground that since it was not within the competence of the guardian to bind the 
minoi or the minor s estate by a contract for the purchase of immovable property, 
the contract was wanting in mutuality, and, accordingly, the minor cannot, orb 
attaining majority, obtain specific performance of the contract. The fact that 
the contract was advantageous to the minor is immaterial. 7 

Thirdly, the granting of the equitable remedy of specific perfor¬ 
mance, unlike the common law remedy of damages is discretionary* 
with the Court. This does not mean that it will be granted or 
refused arbitrarily, but that in granting this remedy the Court will' 
consider the general fairness of the transaction and take into account 
such circumstances as unfairness on the part of the plaintiff, or 
hardship on the defendant that may result it specific performance is- 
decreed circumstances which would he immaterial in an action fo r 
damages. 1 his characteristic ol the equitable remedy is expressed 
by saying that specific performance will not be granted unless the 
contract is certain, ‘fair and just'. Thus, in a contract for the sale 
of land where the vendor is unable to give a holding title to the 
purchaser the Court will, in the exercise of its discretion, refuse to 
decree specific performance of the contract, and leave the parties to 
the legal remedies. On the other hand, the Court would, in the 
exercise of its discretion, decree specific performance—where the 
plaintiff has done substantial acts or suffered losses in consequence 
of a contract capable of specific performance [s. 22 (III), Sp. Rel. Act], 

Illustration . 

A sells hind to a railway-company, who contract to execute certain works 
for his convenience. The company take the land and use it for their railway. 
Specific performance of the contract to execute the works should be decreed in 
favour of A. 

Fourthly, specific performance will not be granted where it 
would involve a general superintendence which could not conveniently 
be undertaken by any Court of justice. 9 

Further, there are certain classes of contracts of which specific 
performance will not be decreed at all, even though damages be 
insufficient. The Court will not grant specific performance where 

7 Sarwarjan v. Fakhruddin , (1911) 39 Cal. 232 P.C. 

8 This principle is embodied in s. 22 of the Specific Relief Act. 

9 This principle is embodied in s. 21 (b) and (g) of ,our Specific Relief Act. 
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damages would fully compensate the plaintiff. But the converse of 
this proposition is not true. [See below]. 


§121 A. Applicability of English Principles in India. 

While specific performance is an equitable remedy in England, 
it would not be quite correct to say so in India, inasmuch as the 
rules relating to specific performance are codified in the Specific 
Relief Act. 

Hence,— 

I. (/) In areas to which the Specific Relief Act applies, and in 
matters which are dealt with by the Act, the provisions of the Act 
will prevail, in cases of any divergence between these provisions and 
the principles of English equity. 10 

(n) Since the Specific Relief Act codifies (with modifications 
called for by Indian conditions) of the English rules and practice 
relating to specific performance, a reference to the English rules as 
they existed at the time of codification, would be a valuable guide 
in interpreting and applying the provisions of the Act. 11 

(Hi) But where the Act is silent, the English principles and 
practice may be resorted to. 12 

II. ,In areas to which the Act does not apply, the Court has to 
act according to the principles of ‘equity, justice and good 
conscience’. 13 In such areas, therefore, the provisions of the Act 
may be applied in so far as they are consonant with the principles 
of ‘equity, justice and good conscience’. 

III. The following are the main points on which the provisions 
of the Specific Relief Act differ from the English rules of Equity : 

1. While the English rule is that a Court of Equity will not 
compel specific performance of a continuous duty extending over 
many years, s. 21(g) of the Act puts a definite time limit in this 
respect, viz,, that contracts requiring performance of a continuous 
duty extending over more than 3 years will not be specifically enforced 
[see under s. 21(g), post], 

2. When the title of the person agreeing to sell or lease is 
defective, s. 15 of the Act provides that only in one case will specific 
performance with abatement or compensation be granted, viz,, where 
the part of the agreement which must be left unperformed bears 
only a small proportion to the whole in value. The complicated 
rules of English law relating to the subject are thus avoided. 


10 Graham v. Krishna, A.l.R. 1925 P.C. 45. 

11 Ardeshir v, Flora Sassoon, A.l.R. 1928 P.C. 208. 

12 Akshyalingam v. Avayambala , A.l.R. 1933 Mad. 386. 

(1887) 3 ll f 'B ] Jm S0 S5l'pc mCha>,dra ' (1890) 18 Ca1, 10 PC ' ; Wa S hela v. Masluddin, 



CH. XVII.] 


SPECIFIC PERFORMANCE 


287 


The rule embodied in the second part of s. 15 also differs from 

the English rule. Where the deficiency is so serious that the Court 

will not allow the vendor to claim specific performance, in India, the 
purchaser will not be entitled to specific performance in respect of 
the property as is capable of being conveyed, unless he gives up his 
claim to compensation for the deficiency (see under s. 15, post). 

3. It has also been pointed out by the Judicial Committee that 
ss. 14 to 17 taken together constitute a complete Code* within the 
terms of which relief by way of specific performance of part of a 
contract may be brought, and although assistance may be derived 
from a consideration of cases upon this branch of English Juris¬ 
prudence, the language of the sections must ultimatelv prevail. 14 

4. Since in this country, it is possible to have all the remedies 

for breach of an agreement in one Court, s. 29 of the Act provides 
that if a suit for specific performance is dismissed, no suit for com¬ 
pensation for breach of that agreement shall lie. 

5. In England, delay is a bar to specific performance and there 

is a large mass of cases relating to this doctrine. There is no 
provision in the Act relating to this subject, since in India, under 
the provisions of the Limitation Act (Art. 113), a suit for specific 
performance must be brought within 3 years from the date when the 
plaintiff has notice that performance is refused. This provision 
“renders the doctrine of laches inapplicable to this kind of litiga¬ 
tion” in India, and mere delay is no bar to specific performance 
[see, further, under s. 22, post, as to the circumstances when delay 
may be material, e.g., as constituting evidence of abandonment of 
the right]. 

§122. Contracts which cannot be specifically enforced. 

S. 21 of the Specific Relief Act provides that the following 
contracts cannot be specifically enforced : 

“(a) a contract for the non-performance of which compensation in money 
is an adequate relief; 

(b) a contract which runs into such minute or numerous details, or which 
is so dependent on the personal qualifications or volition of the parties, or other¬ 
wise from its nature is such, that the Court cannot enforce specific performance 
of its material terms; 

(c) a contract the terms of which the Court cannot find with teasonable 
certainty ; 

( d ) a contract which is in its nature revocable; 

(e) a contract made by trustees either in excess of their powers or in breach 
of their trust; 

(/) a contract made by or on behaff of a corporation or public company 
created for special purposes, or by the promoters of such company, which is in 
excess of its powers; 

(g) a contract the performance of which involves the performance of a 
continuous duty extending over a longer period than three years from its date ; 

14 Graham v. Krishna , (1925) 52 Cal. 335 P.C. , 
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(h) a contract of which a material part of the subject-matter, supposed by 
both parties to exist, has, before it has been made, ceased to exist. 

And, save as provided by the Arbitration Act, 1940, no contract to refer 
present or future differences to arbitration shall be specifically enforced; but if 
any person who has made such a contract other than an arbitration agreement 
to which the provisions of the said Act apply and has refused to perform it, sues 
in respect of any subject which he has contracted to refer, the existence of such 
contract shall bar the suit.” * 

Of these, the more important species of contracts which cannot 
be specifically enforced may be dealt with fully : 

Contract to build or repair. —The Court does not enforce the 
specific performance of contracts which involve continuous acts and 
require the watching and supervision of the Court. In particular, 
the Court does not, as a rule, order the specific performance of a con¬ 
tract to build or repair. This rule, is however, subject to important 
exceptions, and a decree for specific performance of a contract to- 
build will be made if the following conditions are fulfilled : (/) that 
the building work is defined by the contract between the parties; 
(2) that the plaintiff has a substantial interest in the performance of 
the contract of such a nature that he cannot be adequately com¬ 
pensated in damages; (2) that the defendant has by the contract 
obtained possession of the land on which the work is contracted to 
be done. 15 (Halsbury, 2nd Ed., Vol. 31, para 365; Fry, 6th Edition, 
p. 48). 16 

Agreement to lend money or to mortgage. —An agreement to 
lend money 17 or to mortgage 18 cannot be specifically enforced. 

The principle according to which Equity refuses to specifically 
enforce an agreement to lend or mortgage is that damages would 
be an adequate remedy in such cases. But in some exceptional 
circumstances, when damages would not be adequate remedy, an 
agreement to execute a mortgage would be specifically enforced. 
Thus,— 

Where the loan has been actually advanced either in whole 
or in part by the lender on a contract to execute a mortgage but the 
borrower refuses to execute the mortgage, specific performance of 
the contract can be obtained if the borrower is not willing to repay 
the loan at once. 19 In case of advance of a part, the lender must be 
ready and willing to advance the remaining sum according to the 
agreement. 19 

Illustration . 

An agreement for a mortgage was made between the parties, the purpose of 
which was to arrange the terms upon which the respondent was to grant, for 

15 Wolverhampton Corpti. v. Emmons, (1901) 1 K.B. 515. 

16 See 2nd III. to s. 12 (c) of the Specific Relief Act. 

17 South African Territories Ltd . v. Wallington, 1898 A.C. 309: Jaxdayat 
v. Ram, 17 Cal. 432 P.C, 

18 Westrm Waggon and Property Co. v. West, (1892) 1 Ch. 271. 

19 Fry , Specific Performance, 6th Ed., p. 24. 
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the true amount of indebtedness, whatever this might be, a mortgage of property, 
which had formerly been the subject of an agreement for sale and partnership 
between the parties. Following on the agreement a draft mortgage was in fact 
prepared purporting to carry out its terms, was approved by solicitors oil behalf 
of the respondent, and the mortgage itself was engrossed and the stamp paid 
for by the respondent. Held, that the property being identified and the 
terms of the loan being fixed, the document constituted an agreement which 
equity would enforce, unless there were circumstances which the Court would 
consider sufficient to justify the unqualified refusal on the defendant’s part to 
caPry it out and that there was a valid agreement charging the property with 
whatever sum was actually due, together with interest. 20 

Contract of Service. —Under section 21, clauses (b) and (g) a 
contract of personal service cannot be specifically enforced by either 
the master or the servant. The bar applies both to affirmative and 
negative covenants and whether the employer is a private person or 
a company. The Court will not compel one man to continue to 
employ another in service of a personal nature, nor compel one to 
serve another. 


Illustrations. 

A contracts to render personal service to B : 

A contracts to employ B on personal service : 

A, an author, contracts with B, a publisher, to complete a literary work. 

B cannot enforce specific performance of these contracts. 

Not only a contract of personal service, but any contract requir¬ 
ing personal skill, knowledge or volition of the parties, c.g., to marry, 
to paint a picture, to complete a literary work, or to sing or act at 
a theatre, will not be specifically enforced for ‘to enforce specific 
performance of such contracts would require such a constant and 
general superintendence as cannot be conveniently undertaken by a 
Court of Justice’. 

Contract for the sale of goodwill. —A contract for the sale of 
goodwill, unconnected with the business premises cannot be specifi¬ 
cally enforced not only by reason of the uncertainty of the subject- 
matter but also because of the incapacity of the Court to give direc¬ 
tions as to what is to be done to transfer it. But where the goodwill 
is entirely or mainly annexed to the premises and the contract is 
for the sale of the premises and goodwill, the contract may be enforced 
(Fry, 6th Ed,, p. 46). 

Agreement to form Partnership. —The Court does not as a 
general rule enforce an agreement to form and carry on a partnership, 
even though there is no particular objection on the ground of 
illegality, fraud or other impropriety. The Court does, however, 
enforce such an agreement by ordering the parties to execute a formal 
deed where the parties have actually entered on performance by carry¬ 
ing on the partnership business, and it also enf orces a contract for the 

20 Jewanlal v. Nihnoni, A.I.R. 1928 P.C. 80. 

•• V 
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purchase of a share in partnership, or for an option to enter into 
partnership. (Halsbury, 2nd. Ed., Vol. 31, para. 486). Again, it 
will be enforced if the agreement is to enter into a partnership for a 
fixed term. 1 

The principle is — 

“If two persons have agreed to enter into partnership and one of them 
refuses to abide by the agreement, the remedy of the other is an action for 
damages and not, excepting in the case to be presently noticed, for specific per¬ 
formance. To compel an unwilling person to become partner with another would 
not be conducive to the welfare of the latter, any more than to compel a man 
to marry a woman he did not like would be for the benefit of the lady. More¬ 
over, to decree specific performance of an agreement for a partnership at will 
would be nugatory, inasmuch as it might be dissolved the moment after the decree 
was made.” (Lindley on Partnership, 11th Ed., p. 568). 

Illustration. 

A and B contract to become partners in a certain business, the contract not 
specifying the duration of the proposed partnership. This contract cannot be 
specifically performed, for, if it were so performed, either A or B might at or\a* 
dissolve the partnership. 

Agreement to refer to arbitration. —All agreements to refer to 
arbitration are now governed by the Arbitration Act, 1940, which 
applies to the whole of India; and the remedy of any party to such 
an agreement when the other party is not willing to proceed to 
arbitration would be to apply for filing the agreement in Court under 
s. 20 of the above Act. Specific performance of such agreement 
does not lie. 

§123. What the plaintiff must prove. 

In a suit for specific performance, the plaintiff must show— 

1st, that there was a concluded contract between himself and 
the defendant, 

2ndly, that he had performed or was ready and willing to per¬ 
form the terms of the contract on his part to be then performed, 

3rdly, that he was ready an(l willing to do all matters and things 
on his part thereafter to be done. 2 

Readiness to perform. —In a suit for specific performance, the 
plaintiff must allege and (where the fact is traversed) prove a 
continuous readiness and willingness to perform the contract on his 
part, from the date of the contract to the time of hearing , 2 Though 
there is no express requirement to this effect in the Specific Relief 
Act, it has been held that the English principles on tbis point are 
applicable also under the Indian law. 

Where time is not of the essence of the contract, non-payment 
of the full purchase-money within the stipulated time is not a ground 

1 Scott v. Rayment^( 1868) 7 Eq. 112. 

2 Ardeshir v. Flora Sassoon, (1928) 32 C.W.N. 953 P.C. 
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for refusing specific performance of a contract of sale. 3 Neverthe¬ 
less, he must allege and prove his continuous readiness and willing¬ 
ness to perform the contract as it really was, and not as it was 
alleged by him to be. 4 ^Where the plaintiff alleges the terms to be 
different from those proved (e.g., as to the quantum of consideration), 
he cannot get specific performance. 

Making a false plea that a certain obligation under the contract 
has been discharged shows an unwillingness to perform the contract. 5 

Kven a repudiation of the contract by the defendant does not 
relieve the plaintiff in a suit for specific performance of his obliga¬ 
tion to perform his part of the contract. 6 

The question is not whether plaintiff’s repudiation was justified 
or not, but whether he is willing or unwilling to perform his part 
of the contract. His unwillingness may be inferred from his conduct 
and. repudiation by express words is not necessary for the present 
purpose. Thus, where it appears that plaintiff was, without justifi¬ 
cation, insisting on absolute warranty of title or on the inclusion of 
property to which he was not entitled, held , he was not willing to 
perform his part of the contract and was not entitled to a decree for 
specific performance. 7 , 

Plaintiff’s repudiaton, however, would not debar him from 
obtaining relief unless the terms he repudiated were essential and 
considerable . 8 

Failure to allege, and, where the allegation is controverted, to 
prove that the plaintiff has been continuously ready and willing to 
perform his part of the contract, leads to the dismissal of the suit for 
specific performance of the contract. 8 

What constitutes readiness to perform is a question o r fact in 
each case; hence, the purchaser in a contract for sale need not, while 
suing for specific performance, necessarily produce the money in 
Court. 9 


Illustration. 

1. Whore it was proved that the plaintiff, in a suit for specific performance 
of an agreement to sell shares, was willing to pay the price on taking an advance 
from a Bank on the mortgage of his property, at the time when defendant repu¬ 
diated the contract, held , that there was ample material for concluding that the 
plaintiff was ready and willing to perform his part of the contract. It was not 
necessary for the plaintiff to produce the money or to vouch a concluded scheme 
for financing the transaction, i.e., to satisfy the Court, by working out actual 
figures, what specific amount the Bank would have advanced on the mortgage.* 


3 Jamshed Khodaram v. Burjorji, (1915) 43 I.A. 26 (33). 

4 Parul v. Saroj, (1947) 1 D.L.R. 717 (Cal.) : 82 C.L.J. 273. 

5 Sohharam v. Totaratn, A.I.R. 1952 Nag. 244. 

6 Shamjibhai v. Jagoo, A.I.R. 1952 Nag. 220 (231). 

7 Bindeshri v. fairam, 9 All. 705 P.C. 

8 Ardeshir v. Flora Sassoon, A.I.R. 1928 P.C. 523. 

*9 Bank of India v. Chinoy, A.I.R. 1950 P.C. 90 (96). 
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The acts, the performance of which or the readiness to perform 
which must be shown by the plaintiff are—( i ) past acts, as well as 

(ii) future acts. (Fry). 

(/) Past acts : Plaintiff must show performance of— 

(a) all conditions precedent; 

(b) the express and essential terms of the contract; 

(c) the implied and essential terms; 

(d) all representations made at the time of the contract on 

the faith of which it was entered into. 

But the plaintiff need not show performance of— 

(a) non-essential terms; 

( b) the terms of a collateral contract. 

§124. Defences in a suit for specific performance. 

The following- defences, inter alia, are available in a suit for 
specific performance : 

(i) That the agreement is not enforceable by laic, either 
because the agreement is void, e.g., because of illegality, uncertainty 
etc., or that it is voidable for want of consent, fraud, misrepresenta¬ 
tion, mistake, undue influence, or because the contract is incomplete. 

(ii) That the agreement is wanting in mutuality. 

(iii) That the plaintiff’s title is not free from reasonable doubt 
(see s. 25, Sp. Rel. Act). 

(iv ) That the circumstances under which the contract was made 
are such as to give the plaintiff an unfair advantage over the defen¬ 
dant, though there may be no fraud or misrepresentation on the 
plaintiff’s part [s. 22 (I), Sp. Rel. Act]. 

(v) That the performance of the contract would involve some 
hardship on the defendant which he could not foresee, whereas its 
non-performance would involve no such hardship on the plaintiff 
[s. 22 (II), Sp. Rel. Act]. 

(vi) There has been such a delay on the part of the plaintiff as 
constitutes evidence of abandonment of his rights. 

(vii) That the plaintiff has not performed or has not been con¬ 
tinuously ready and willing to perform his part of the contract (see 
p. 290, ante). 

(viii) That the plaintiff has not performed his part of the con¬ 
tract within the stipulated time,—in cases where time is of the 
essence of the contract . 

(ix) That the contract is of such a nature that it cannot be 
specifically enforced, e.g., because compensation would be an adequate 
remedy, or that it would require continuous supervision on the part 
of the Court, or that its performance depends upon the personal 
volition of the parties (s. 21). 
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( x ) That the plaintiff is not competent to sue for specific 
performance (ss. 23-4). 

(xi) That the defendant is a person against whom specific 
performance cannot be enforced (s. 28). 

(xii) That the plaintiff has disentitled himself to specific per¬ 
formance by his conduct, e.g., by abandonment or treating the con¬ 
tract as at an end, or disabled himself from performing his part of 
the contract e.g., by selling awav the property after the contract 

(s. !»)• 

{xiu) That the defendant is incapable of performing his part of 
the contract, e.g., owing to a statutory bar preventing him from 
transferring his property; or the performance of the contract by the 
defendant has become impossible owing to destruction of the thing 
on the existence of which the performance depends according to the 
contract. 

The more important of these grounds may be— 

(A) Uncertainty. 

1. Want of certainty in the terms of a contract is a ground for 
refusing specific performance. The certainty' required must be a 
reasonable one with regard to the terms, parties, value or descrip¬ 
tion of the subject-matter. 

2. Uncertainty may arise in various ways :—(/) Where the 

contract is so vague in its general terms that the obligations of the 
parties are not ascertainable; (2) where the subject-matter of the 
contract is not sufficiently indentified ; (3) where the parties are not 
sufficiently identified; (4) where, in the case of a sale, the price is 
not ascertained; and (5) where some material term of the contract 
is omitted. The completeness of a contract is to be determined at 
the commencement of the action, since it is at that time that non¬ 
performance must be incapable of justification. Performance is, 
however, ordered even if the contract is incomplete at that date, 
if the incompleteness is due to the default of the defendant and is 
such that it can be remedied or compensated; or where a term 

which is not then ascertained is capable of being ascertained by 

means available to the Court. ( Halsbury, 2nd Ed., Vol. 31, paras. 
385, 386). 

3. The general rule is that “there cannot be a contract to make 

a contract”. This means that if parties to an agreement leave 
essential terms in it undetermined and to be settled by a subsequent 
contract, the agreement is not enforceable. But if an agreement is 

complete on essential matters, but silent on some detail, the Court 

will try to ascertain from intrinsic and external evidence those matters 
of detail and then enforce the contract, for, what is required is 
4 reasonable certainty M . Documents embodying a business agree¬ 
ment are often couched in terms which are intelligible to the parties 
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but which appear to be vague to persons unfamiliar with business. 1(> 
Hence, 

“It is the duty of the Court to construe such documents fairly and broadly, 
without being too astute or subtle in finding defects; but, on the contrary, the 
Court should seek to apply the old maxim, verba it a sunt intelUgenda ut res 
tnagis valeat quatn pereat. The maxim, however, does not mean that the Court 
is to make a contract for the parties, or to go outside the words they have used, 
except in so far as they are appropriate implications of law, as for instance, the 
implication of what is just and reasonable to be ascertained by the Court as 
matter of machinery where the contractual intention is clear but the contract is 
silent on some detail. Thus, in contracts for future performance over a period, 
the parties may neither be able nor desire to specify many matters of detail, but 
leave them to be adjusted by the working out of the contract. Save for the legal 
implication I have mentioned, such contracts might well be incomplete or un¬ 
certain.” n 

4. Regarding the subject-matter of contract, the principle is 
that the description must be such as to enable the Court to determine 
with certainty, with the aid of such extrinsic evidence as is admis¬ 
sible under the rules of evidence, what property was intended by the 
parties to be covered thereby. The description need not be given 
with such particularity as to make a resort to extrinsic evidence 
unnecessary. Reasonable certainty is all that is required; and 
extrinsic proof is allowed in order to apply, not to alter or vary 
the written agreement. 12 

5. But, as s. 21 (c) of the Specific Relief Act says, a contract 
cannot be said to be uncertain where it is possible for the Court 
to ascertain the terms with reasonable certainty on proper enquiry. 
This also follows from s. 29 of the Contract Act which says— 

“Agreements, the meaning of uhich is not certain, or capable of being 
made certain, are void.” 


Illustrations. 

(a) A agrees to sell to B “a hundred tons of oil.” There is nothing what¬ 
ever to show what kind of oil was intended. The agreement is void for un¬ 

certainty. 

(b) A agrees to sell to B one hundred tons of oil of a specified description, 
known as an article of commerce. There is no uncertainty here to make the 
agreement void. 

( c ) In a lease it was stipulated that if the lessees wanted more land for the 

purposes of the lease, the lessors should let such land “at a proper rate.” The 
High Court refused specific performance on the ground that it was impossible to 

determine what was the proper rate. The Privy Council, reversing this decision, 

observed—“Their Lordships cannot think that in the present case the Court,, 
upon a proper enquiry, would have been unable to determine it. There might 
have been considerable difficulty in fixing the rate; but difficulties often occur in 
determining what is a reasonable price or a reasonable rate, or in fixing the 
amount of damages which a man has sustained under particular circumstances. 
These are difficulties which the Court is bound to overcome.” 1 * 

10 Pollock on Contracts, 13th Ed., p. 36. 

11 Nillas Co. Ltd. v. Arcos , (1932) 147 L.T. 603 (516) H.L. 

12 Gaj Kumar v. Luchman Ram, 14 C L.J. 627 (632). 

13 New Beerbhum Coal Co . v, Buloram, 5 Cal. 932 P.C. 
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(B) Want of mutuality. —This has been already dealt with at 
p. 284, ante. See also pp. 305-6, post , regarding contracts with 
minors, in India. 

(C) Absence of title or title free from reasonable doubt.— 

S. 25 of the Specific Relief Act provides— 

<4 A contract for the sale or letting of property, whether movable or immov¬ 
able, cannot be specifically enforced in favour of a vendor or lessor— 

(a) who, knowing himself not to have cany title to the property, has con¬ 
tracted to sell or let the same; 

(b) who, though he entered into the contract believing that he had a good 
title of the property, cannot, at the time fixed by tho parties or by th^ Court 
for the completion of the sale or letting, give the purchaser or lessee a title free 
from reasonable doubt; 

( c ) who, previous to entering into the contract, has made a settlement 
(though not founded on any valuable consideration) of the subject-matter of the 
contract. ” 

(a) Absence of title. —1. Under sec. 55 (2), Transfer of 
Property Act, the vendor impliedly contracts that (/) his interest 
subsists and (ii) that he has power to transfer. Under sec. 55 (2) 
in all sales of immoveable property, there is an implied covenant 
for title of the vendor. The title which the vendor must show must 
be a title in himself, or in those whom he has a legal or equitable 
right to require to join in the conveyance; he has no right to say 
that some other person is willing to enter into a contract, and to 
force the title of that other person on the purchaser. ( Frv , 6th Ed., 
p. 410). 

2. Absence of title should, however, be distinguished from 
'imperfect title \ Cases of imperfect title are dealt with in s. 18 
of the Specific Relief Act : 

“Where a person contracts to sell or let certain property, having only an 
imperfect title thereto, the purchaser or lessee (except as otherwise provided by 
this Chapter) has the following rights: — 

(a) if the vendor or lessor has subsequently to the sale or lease acquired 
any interest in the property, the purchaser or lessee may compel him to make 
good the contract out of such interest; 

(b) where the concurrence of other persons is necessary to validate the 
title, and they are hound to convey at the vendor’s or lessor’s request, the pur 
chaser or lessee may compel him to procure such concurrence; 

(c) where the vendor professes to sell unincumbered property, but the pro¬ 
perty is mortgaged for an amount not exceeding the purchase-money, and the 
vendor has in fact only a right to redeem it, the purchaser may compel him, to 
redeeem the mortgage and to obtain a conveyance from the mortgagee.” 

(i) Cl. (a) of the above section is founded on the well-known 
equitable principle 14 that if it is possible for a party to perform a 
contract when the time for performance comes, he cannot refuse to 
perform on the ground that he was incapable of performing the 
contract when it was executed. 15 


14 Holroyd v. Marshall, (1862) 10 H.L.C. 191 (211). 

15 Kalyanpur Lime Works v. State o/ Bihar, A.I.R. 1954 S.C. 165 (169-70). 
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Illustration, 

A agreed to grant a lease to B for 20 years from 1934, believing that a prior 
lease in favour of C had been terminated by forfeiture. In a suit brought by C, 
however, it was established that C’s lease was to subsist till 1948. In 1948, A 
got possession of the property but refused to perform the contract with B on the 
ground that it was not possible for him to grant a lease in favour of B in 1934 
while another lease subsisted. Held, that the case was governed by s. 18(a), and 
that, read with s. 15, the result was that B was entitled to get a lease for the 
remainder of the term since 1948, i.e., for 6 years from 1948 to 1954, provided 
he relinquished all his claims to further performance. 15 ® 

(ii) Cl. (b) lays down the rule that where in order to 
render the title of the purchaser valid, it is necessary to procure the 
concurrence of other persons, to the conveyance, and those persons 
are bound to convey at the request of the vendor or lessor, then 
the purchaser or lessee may compel the vendor or lessor to procure 
the concurrence of such other persons. The other persons must be 
persons who are bound to do the act in question, i.e., persons against 
whom the vendor or lessor has a legal right to sue for its performance. 

Illustration. 

Where the subject-matter of an agreement sued upon was the same as the 
subject-matter of another deed of sale which mentioned the transfer of cultivating 
rights in Sir land along with a share of the village sold, but the suit agreement 
made no mention of the same, it was held that there was an agreement to trans¬ 
fer Sir rights also and an implied covenant on the part of the vendor to do all 
things necessary to effect such transfer, which would include an application to 
the Revenue Officer to sanction the transfer according to the provisions of the 
C. P. Tenancy Act. In this case, the Revenue Officer was bound to give thr 
sanction if the conditions of the statute were satisfied. Hence, it was held that 
the Court had jurisdiction to make a decree for specific performance directing 
the vendor to apply for sanction and convey the property on receipt thereof and 
that such a decree was executable under O. 21, r. 32 (5) C. P. Code. 16 

(Hi) Cl. (c) lays down that where the vendor professes, that 
is, where he expressly declares that he is selling unencumbered 
property, or where he is guilty of fraudulent concealment, and if it 
is afterwards found that the property is mortgaged for a sum not 
exceeding the purchase-money, the purchaser may then compel the 
seller to obtain a conveyance from the mortgagee. 

(b) Tide free from reasonable doubt means a marketable 
title. A marketable title, according to Turner, V. C., is “one 
which so far as its antecedents are concerned may, at all times and 
under all circumstances, be forced upon an unwilling purchaser’’. 17 

“It is not right for the Court to force a title upon a purchaser 
which may mean that he is buying a law suit.” 1 ® 

“The doubt which may prevent the Court from compelling the purchaser 
to accept a title may be a doubt either of law or of fact; and as to law it may 
be connected with the general law of the realm, or with the construction of 
particular instruments; and as to fact, it may be in reference to facts appearing on 

15a See f.n. 15 at p. 295, ante. 

16 Motilal v. Nanhelal, A.I.R. 1930 P.C. 287. 

17 Pyrke v. Waddtngham, (1852) 10 Hare 1. 

18 Nichol’s Contract, (1910) 1 Ch. 43 (C.A.). 
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the title or to facts extrinsic to it. Again it may be about a matter of facts 
which admits of proof, but has not been satisfactorily proved, or about such a 
matter as from its nature admits of no satisfactory proof.” (Fry). 

Thus,— 

(!) Specific performance is refused if there is a great probability 
of litigation owing to the chance of adverse claims by third parties 
against the purchaser, and especially if the decision of such claims 
depends on disputed issues of fact. If, however, the probability 
of litigation against the purchaser is not great, the Court enforces 
the contract. (Halshury), 

(2) Where the title depends on the particular words of an in¬ 
artistic and ambiguous document, the Court treats the title as doubt¬ 
ful, but not if the difficulty can be solved by the application of general 
rules of construction, or if it depends on the general law of the 
land. (Halshury). 

(3) Where the proof of the title depends on doubtful facts as to 

which no clear presumption in favour of title can be drawn, or as 

to which the presumption, though not necessarily conclusive, is 

adverse, the title is treated as doubtful; but the title is treated as 

not doubtful when there is a presumption in favour of the facts 

supporting the title, or when the objection amounts simply to a 
suspicion of bad faith, so that the presumption in favour of good 
faith may be invoked. 19 

“Where there is a real ground for suspicion of some matter which would 
cause a defect in the legal title to the property sold, the Court may, unless the 
suspicion be muo\ed by sufficient evidence, pronounce the title to be too doubtful 
to be forced on the purchaser, or may at least do so if its acceptance would leave 
him exposed to the reasonable probability of adverse litigation.” 20 

Illustration. 

It was found that predecessors in title of the vendor had mortgaged the pro¬ 
perty to two persons. There was no reconveyance by the mortgagees but ‘ .ere 
was a release by one of them reciting that the other mortgagee had died leaving 
him as his sole heir. Held, that it was not a title bee from reasonable doubt. 1 

It follows that the Court will not consider the title to be open 
to reasonable doubt in the following cases— 

(/) Where the probability of litigation ensuing against the 
purchaser in respect ,of the doubt is not great. The Court refuses 
specific performance only if there is a “reasonable decent probability 
of litigation/’ (Fry), 

(ii) Where there has been a decision adverse to the title by 
an inferior Court, whose decision the superior Court considers to be 
clearly wrong. 

(Hi) Where the question depends on the general law of the 
land. (Fry), 

19 Krishttaji v. Ramchandra, 33 Bom. L.R. 1377. 

20 Williams on Vendor & Purchaser, 1906 Ed., p. 1011. 

1 Shrinivas v. Mcherbai , (1916) 21 C.W.N. 558 (P.C.). 
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“As a general and almost universal rule, the Court is as much bound 
between vendor and purchaser, as in every other case, to ascertain and so deter¬ 
mine as it best may what the law is, and to take that to be the law which it 
has so ascertained and determined.”* 

(iv) Where the question, though one of construction, turns on 
a general rule of construction, unaffected by any special context in 
the instrument, and the Court is in favour of the title. (Fry). 

(v) Where the doubt raised rests not on proof or presumption 
but on a suspicion of mala fides. (Fry). 

(D) Mistake. —T he general principles relating to mistake as a 
ground of defence in a suit for specific performance have already 
been discussed (p. 27)0, ante). 

1. In India , cl. (c) of s. 28 of the Specific Relief Act states the 
defence in general terms : 

“Specific performance of a contract cannot be enforced against a party 
thereto in any of the following cases: — 

if his assent was given under the influence of mistake of fact, misappre¬ 
hension or surprise : Provided that, when the contract provides for compen¬ 
sation in case of mistake, compensation may be made for a mistake within tlie- 
scope of such provision, and the contract may be specifically enforced in other 
respects if proper to be so enforced.” 

I his general provision is, however, to be read with ss. 20 and 
22 of the Contract Act which lay down in what cases mistake would 
affect the validity of a contract. 

2. When both parties are under a mistake as to a matter of 
fact, the agreement is void (sec. 20, Indian Contract Act); but a 
contract is not voidable merely because it was caused by one of the 
parties to it being under a mistake as to a matter of fact (sec. 22, 
Indian Contract Act). 2 3 

(a) The common error of both parties to a contract as to the 
substance of the transaction is a ground for refusing a specifier 
performance altogether. 

(b) When the error is that of the defendant only it may be 
an error contributed to by the plaintiff, in which case plaintiff cannot 
enforce the contract. The error of the defendant may, on the other 
hand, be one to which the plaintiff did not contribute. In this case, 
the contract is not enforced if the mistake of the defendant was due 
to some ambiguity or if there was some misconception on the part 
of an agent, or some special circumstances rendering the mistake 
of the defendant excusable, or where the plaintiff must have known 
of the defendant’s mistake. If, however, the defendant cannot rely 
on some such excuse as the foregoing, and if the mistake is simply 
the result of his own carelessness, he is not allowed to evade per¬ 
formance simply by alleging that he made a mistake. 

2 Alexander v. Mills, 6 Ch, 181. 

3 As to ‘mistake’, generally, see pp. 247-262, ante. 
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In short, unilateral mistake of the defendant is not allowed to 
defeat a suit for specific performance unless the circumstances are 
such that specific performance against the defendant would be ‘highly 
unreasonable’ [Stewart v. Kennedy, (1890) 15 App. Cas. 75 {105)], 
or would cause to the defendant ‘hardship amounting to injustice* 
[Tamplin v. James, (1880) 15 Ch. D. 215]. 

Illustration. 

A directs an auctioneer to sell certain land. A afterwards revokes the auc¬ 
tioneer s authority as to 20 bighas of this land, hut the auctioneer inadvertently 
sells the whole to B, who has no notice of the revocation. B cannot enforce 
specific performance of the agreement. 4 

(E) Misrepresentation. —1. Under s. 28 (b) of the Specific 
Relict Act, specific performance cannot be enforced against a party 
“il his assent was obtained by the misrepresentation (whether wilful 

or innocent), concealment.” of the other party to the contract. 

Misrepresentation is defined in s. 18 of the Contract Act, 1872. 5 

2. Generally speaking, wherever the misrepresentation is such 
«as would enable the defendant to sue for rescission of the contract 
(see p. 27B, ante), it would also be a defence to resist specific perfor¬ 
mance. But in exceptional cases, a lesser degree of misrepresentation 
than is necessary tor rescission may suffice for resisting specific 
performance, c,g., where there is a concealment of particulars which 
ought, in fairness, to be stated (thus, where in a contract for sale 
of leasehold, the vendor did not mention that the lease contained 
covenants of an unusual nature). 6 

Thus, fraudulent misrepresentation of any kind, even where it 
would not be a ground tor rescission of the contract bv the defendant, 
and even innocent misrepresentation, however slight, made by the 
plaintiff in relation to the contract, is a ground for resisting specific 
performance by the defendant if he has beet: thereby induced to enter 
into the contract. 

d. A positive misrepresentation made by a vendor, although 
innocently, with reference to the quantity or quality of the property 
affords a defence to a purchaser who has been misled by it, unless 
the case is one in which the vendor is able, either under the genera! 
principles of equity or by virtue of a special condition, to enforce 
the contract with compensation (Ashburner, 2nd Ed., p. 407). 

4. Even when the misrepresentation relates to part only of the 
contract, performance of the entire contract is not compelled, even 
with compensation, against the defendant’s will, though, should the 
defendant consent, specific performance with compensation in respect 
of the matter which is the subject of the misrepresentation is decreed. 

4 Illustration to s. 28(c) of the Specific Relief Act. 

5 As to ‘misrepresentation’, generally, see pp. 255-8, ante. 

6 Hcywood v. Mallalieu , (1883) 25 Ch.D. 357; Dyster v. Randall, (1926> 
Ch. 832. 
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That the party making the representation believed it to be true is 
not material in an action of this nature, since it would be inequitable 
to allow a party to enforce performance of a contract obtained by 
a representation for which he is responsible and which he admits to 
be incorrect. (Halsbury). 

(F) Hardship. 

1. The Court will not enforce the specific performance of a 
-contract, the result of which would be to impose great hardship on 
•either of the parties to it, and this although the party seeking specific 
performance may be free from the least impropriety of conduct. (Fry). 

2. This principle is expressed in .9. 22 (II) of the Specific Relief 
Act as follows— 

“When the performance of the contract would involve some hardship on 
*he defendant which h& did not foresee, whereas its non-performance would in¬ 
volve no such hardship on the plaintiff.” 

Illustrations. 

(i) A, a lessee of mines, contracts with B, his lessor, that at any time during 
the continuance of the lease B may give notice of his desire to take the machi¬ 
nery and plant used in and about the mines, and that he shall have the articles 
specified in his notice delivered to him at a valuation on the expiry of the lease. 
Such a contract might be most injurious to the lessee’s business, and specific 
♦performance of it should be refused to B. 

(/') A contracts to buy certain land from B. The contract is silent as to 
access to the land. No right of way to it can be shown to exist. Specific per¬ 
formance of the contract should be refused to B. 

( k) A contracts with B to buy from B’s manufactory and not elsewhere all 
the goods of a certain class used by A in his trade. The Court cannot compel B 
to supply the goods, but if he does not supply them, A may be ruined, unless 
Jhe is allowed to buy them elsewhere. Specific performance of the contract should 
•be refused to B. 

3. The essential elements for the application of this doctrine are— 

(i) The hardship contemplated by this section is not mere 
improvidence or inadequacy; it means that the transaction must be 
•uncoftscionable. 

“The bargain must be so hard as to be unconscionable, so that its actual 
performance would, in the circumstances, be inequitable.” (Story). 

But unless the agreement is unconscionable, the Court will not 
refuse specific performance merely because it is onerous, in the absence 
of evidence of— (a) fraud or misrepresentation on the part of the 
plaintiff which induced the defendant to enter into the contract, or 
(6) that the plaintiff under the circumstances took an improper 
advantage of his position or the difficulties of the defendant. 7 

(ii) The hardship must be such as the defendant could not 
foresee; it is for the defendant to show that the hardship was the 
result not obviously flowing from the terms of the contract but that 
it arose from something collateral —from something which was nofc 

7 Davis v. Maung Sheitf Goh, 38 Cal. 805 P.C. 
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present to the minds of the contracting- parties at the time of the 
contract. 8 The clause contemplates a case where the parties entered 
into the contract without full knowledge of the circumstances. The 
hardship must be the result of something concealed or latent. 9 

(Hi) It follows from the foregoing principle that the Court will 
not help a defendant where the hardship has been brought about by 
the defendant himself. Hardship which flows from the conduct of 
the defendant or a hardship which simply results to the defendant 
because the purpose he had in view has failed, or because his specula¬ 
tion has proved unfortunate to him, cannot be set up by way of 
defence. (Halsbury, 2nd Ed., Vol. 31, para. 421, p. 370). 

(iv) The Court will relieve the defendant of hardship only if 
the non-performance of the contract would involve no hardship on 
the plaintiff, ill, by the refusal of a decree for specific performance, 
a great hardship would be inflicted on the plaintiff, then the Court 
will pass a decree for specific performance without taking into- 
consideration the hardship of the defendant. 

(v) As a general rule, hardship to operate as a ground of 
defence must be such as existed at the time of the contract, and not 
such as has arisen subsequently from a change of circumstances; 
thus the Court may refuse to enforce an award on a submission to 
arbitration, if the submission involves hardship 10 but not on the 
ground of mere hardship and unreasonableness in the award itself. 11 

4. In some cases, however, hardship subsequently arising may 
be treated as a ground for refusing specific performance. This result 
generally follows, if the change of conditions, involving hardship 
to the defendant, has resulted from the act of the plaintiff, especially 
if the plaintiff’s conduct operated as something in the nature of a 
trap. (Fry), 


Illustrations. 

1. Where a debtor agreed in writing to convey his property in liquidation 
of the whole debt due to him and subsequent to the execution of that document 
the creditor accepted a property of lesser value in part satisfaction of the obli¬ 
gation and in part payment of the sum due to him, and credited that part pay¬ 
ment accordingly, a decree for specific performance of the contract by conveyance 
of the property cannot be granted. 1 * 

2. When parties had made a compromise comprising an agreement, the 
chief consideration for which was the execution of an ekrar by one party acknow¬ 
ledging the title (as adopted son) of the other party to the agreement and the 
former had subsequently by his conduct (in bringing a suit to set aside the adop¬ 
tion and alleging that the ekrar had been obtained from him by fraud) attempted 
nnid in a great measure succeeded in depriving the latter of the benefit of the 
agreement, it was held in a suit by the heirs of the party, who had so tried to 

8 Janukdhari v. Gossain Lai, 37 Cal. 107. 

9 Pichai Moideen v. Das 6* Sons, A.I.R. 1933 Mad. 736. 

30 Nickels v. Hancock, 1865, 7 De. G. M. & G. 300 C.A. 

11 Wood v. Griffith, 1818, 1 Swan. 43. 

12 Khoo Sain Ban v. Tan Guat Tin, 33 C.W.N, 652 : A.I.R. 1929 P.C. 141. 
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rescind the agreement, that there had been a failure of consideration and the 
conduct referred to was at variance with and amounted to a subversion of the 
relation intended to be established by the compromise, and the specific perform¬ 
ance of the agreement could not be enforced. 1 * 

(G) Unfairness. —1. Fairness is a general condition of equit¬ 
able relief. It is, accordingly, provided in s. 22 (/) of the Specific 
Relief Act— 

“Where the circumstances under which the contract is made are as to 
give the plaintiff an unfair advantage over the defendant, though there may be 
no fraud or misrepresentation on the plaintiff’s part.” 

Illustrations. 

(ay A, a tenant for life of certain property, assigns his interest therein to 
B. C contracts to buy, and B contracts to sell, that interest. Before the contract 
is completed, A receives a mortal injury, from the effects of which he dies the 
■day after the contract is executed. If B and C were equally ignorant or equally 
aware of the fact, B is entitled to specific performance of the contract. If B 
knew the fact, and O did not, specific performance of the contract should be 
refused to B. 

(b) A contracts to sell, and B contracts to buy, certain land. To protect 
that land from floods, it is necessary for its owner to maintain an expensive 
embankment. B does not know of this circumstances, and A conceals it from 
him. Specific performance of the contract should be refused to A. 

(c) A's property is put up to auction. B requests C, A’s attorney, to bid 
for him. C does this inadvertently and in good faith. The persons present, 
seeing the vendor’s attorney bidding, think that he is a mere puffer and cease to 
compete. The lot is knocked down to B at a low price. Specific performance of 
the contract should be refused to B. 

2. The unfairness may be in the terms of the contract itself 
or due to the surrounding circumstances, such as mental weakness, 
age, sex, poverty, illiteracy or intoxication. Even where there is 
no fraud or representation, the Court may refuse to grant the dis- 
creationary relief of specific performance where the bargain gives an 
unfair advantage to the plaintiff owing to the existence of such 
■circumstances. 

3. On the other hand,— 

A Court will nol refuse specific performance, in the absence of 
fraud or misrepresentation, where the contract though onerous is not 
unconscionable . l3a 

Where no unfair advantage is taken, there cannot be any pre¬ 
sumption of undue influence merely because the grantor was 
weakened in brain from advanced age or some other cause. 13b 

4. The fairness of the contract, like all its other qualities, is 
to be judged of at the time when the contract is entered into and not 
by subsequent events. Thus, if at the time of making the agree¬ 
ment, both parities had equal means of knowledge, the fact that their 


13 Srish Chandra v. Banomali Roy, 31 Cal. 584 P.C. : 8 C.W.N. 594. 
13a Davis v. Maung Shive, 38 Cal. 805 P.C. 

13b Harmes v. Htnkson, (1946) 50 C.W.N. 895 P.C. 
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relative positions are subsequently discovered to be different from 
that supposed at the time does not affect the question. 

But in the case of contracts to sell at a price to be fxed or any 
other condition to be performed before they become absolute, the 
time when the contract becomes absolute and not the date of its 
execution, is the time to judge of its fairness. {Fry, 6th Ed., p. 186). 

(H) Inadequacy of consideration amounting to fraud or undue 
advantage. —1. Both in Englayid as well as in India [s. 28 (a)], 
mere inadequacy ol consideration without any other circumstances 
that tend directly or indirectly to the conclusion of fraud or undue 
advantage is not oi itselt a sufficient ground lor resisting a claim 
for specific performance of a contract. It may amount to great 
hardship, but that is no reason for relieving a man from a contract 
which he has willingly entered into. 

“Unless the inadequacy of price is such as shocks the conscience, and 
amounts in itself to conclusive and decisive evidence of fraud in the transaction, 
it is not itself a sufficient ground for refusing specific performance“ [Coles v 
Trecothic, 9 Ves. 234 (246)]. 

2. Inadequacy of consideration may, therefore, be evidence of 
fraud in particular circumstances. It becomes material when the 
parties are of unequal position, viz., when a party is of unsound 
mind, or under age or ignorant, etc. The bargain may sometimes 
be very unfair owing to a person’s ignorance of the true value of 
the subject matter of sale. 

3. Under s. 28 (a) of the Specific Relief Act, in order to be 
a valid defence to a suit for specific performance, the inadequacy 
of consideration must be such that either (a) by itself it is evidence of 

fraud or undue advantage on the part of the plaintiff, or (b) it is 
evidence of fraud or undue advantage, when taken into considera¬ 
tion w r ith other circumstances. 

Thus, inadequacy of consideration in conjunction with the cir¬ 
cumstances of the indebtedness or ignorance of the vendor are facts 
from which a Court may infer the exercise of undue influence. 14 

4. The adequacy or inadequacy of the consideration is, how¬ 
ever, to be determined with reference to the circumstances existing 
when the contract was made and not with reference to subsequent 
events. 15 

(I) Delay and Laches.—1. In India, a period of limitation 
has been prescribed by Art. 113 of the Limitation Act for suits for 
specific performance. It says that a suit ior specific performance 
must be brought within— 

“three years from, the date fixed for performance, or if no such date is 
fixed, when the plaintiff has notice that performance is refused . 


14 Turnbull v. Duval, 6 C.W.N. 809 P.C. 
16 Ganga Baksh v. Jagat, 23 Cal. 15 P.C. 
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2. Having regard to the fact that a particular period has been 
prescribed by the Limitation Act for bringing a suit for specific 
performance of a contract, the English law of delay and laches 
disentitling a plaintiff to specific performance would not apply in 
India and mere delay would not be a ground for refusing specific 
performance unless time was of the essence of the contract. (Sec 
p. 287, ante). 

In the Statement of Objects and Reasons of the Specific Relief 
Bill, it was thus observed— 

“The right to enforce a contract specifically may in England be lost by delay 
in resorting to the Court and a large mass of cases exists relating to this doctrine. 
The Bill contains no rules on the subject, for in India the provisions of the 
Limitation Act that suits for specific performance must be brought within & 
years from the date on which the plaintiff has notice that performance is refused, 
renders the doctrine of laches inapplicable to this kind of litigation.” 

3. But delay, short of the statutory period of limitation, will 
be a ground for refusing specific performance, if— 

(a) the circumstances are such that the delay may properly 
raise an inference that the plaintiff has waived or abandoned his 
right; or 

(b) on account of the delay there has been such a change of 
circumstances that the grant of specific performance would prejudice 
the defendant, e.g., where the delay has induced the defendant to 
alter his situation; or 

(c) on account of the delay, the rights of innocent third parties 
have intervened. 16 

(J) Time, when essence of the contract. —Delay in bringing 
the suit for specific performance is to be distinguished from delay 
in performance of the contract, 

1. As to when time is ‘of essence of the contract’, see pp. 243-4, 
ante. When time is construed to be of the essence of the contract, 
failure on the part of the plaintiff to perform his part of the contract 
within the fixed time will bar a decree for specific performance. 

2. Where no time for performance is fixed in the contract, it 
is evident that neither party can insist on performance within a given 
date. Nevertheless, in such cases, the law requires (s. 46 of the 
Contract Act) that the contract must be performed within a reasonable 
time. The question ‘what is a reasonable time’ is, in each particular 
case, a question of fact. Failure of the plaintiff to perform his part 
within a reasonable time, even when no time is specified in the 
contract, bars specific performance. 17 

Illustration. 

Plaintiff (purchaser) sued the defendant (subsequent purchaser from, plaintiff’s 
vendor) for specifice performance. The plaintiff had been put in possession of the 

16 See p. 31, ante. 

17 Binda Prasad v. Kishori, A.l.R. 1929 P.C. 196. 
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property in pursuance of the contract and the earnest money was paid by him. 
Defendant did not complete the sale notwithstanding ample notice of the plaintiff’s 
claim, until after institution of the suit. Held, plaintiff was entitled to succeed in 
the suit as he was entitled to completion of the sale within a reasonable time even 
though no date for specific performance was specified in the contract, 17 * 


§125. Agreements by or on behalf of minors in India. 


(A) Under s. 11 of the Indian Contract Act, an agreement 
entered into by a minor is void and, therefore, such an agreement 
cannot be enforced by or against the minor. 18 

(B) As regards contracts executed by the manager or guardian 
of a minor’s estate, there has been some uncertainty of judicial 
opinion. 

In Sarwarjati v. Fahruddin 19 the Privy Council enunciated the 
doctrine of mutuality thus : 

“It is not within the competence of a manager of a minor’s estate or of 
a guardian of a minor to bind the minor or the minor’s estate by a contract for 

the purchase of immovable property; hence, as the minor .was not bound 

by the contract, there was no mutuality and the minor who has now reached 
his majority cannot obtain specific performance of the contract.” 


The result, in short, is that when the guardian or a manager 
of a minor’s estate makes an executory contract for the purchase 
or sale of immovable property, the contract cannot be specifically 
enforced either by or on behalf of the minor or against the minor 
or his property. Nor is the minor bound to return a sum of money 
paid to his guardian as earnest money in respect of a contract of 
sale of immovable property, since the money can only be treated as 
having been paid as a security for the performance of a contract 
which is no contract at all. [The only remedy in such cases is against 
the guardian personally. 20 ] 


Though the above principle generally holds good as regards 
contracts made on behalf of minors, a partial exception has been 
made in respect of contracts executed by guardians on behalf of 
minors in cases where the guardian has, under the law, the power 
to bind the minor by his or her acts,—by the Privy Council in them 
later pronouncement in Subramanyatn v. Subba Rao J 3 This 
exception may be stated thus : 

(a) In Hindu law , it is competent for the guardian of a minor 
or the manager of his estate to enter into a contract to alienate the 

17a Binda Prasad v. Kishori, A.I.R, 1929 P.C. 195. 

18 Mohori Bibi v. Dharmadas, 30 Cal. 530. 

19 Sanvarjan v. Fahruddin, (1912) 39 Cal. 232 P.C. 

20 Krishnachandra v. Sait Rtshaba, A.I.R. 1939 Nag. 265. 

1 Subramanyatn v. Subba Rao, A.I.R. 1949 P.C. 141. 

2 Jmambandi v. Mutsaddi, A.I.R. 1918 P.C. 11; Mulla’s Mahometan Law, 

1050 Ed., p. 301. 


20 
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minor’s property If It is (?) for legal necessity or (ii) for the benefit 
of his estate. In these cases, therefore, the contract is enforceable 
both by or against the minor and his estate. 

Illustration. 

A Hindu mother contracted (as guardian) to sell her minor son’s property 
for paying ofif her husband's debt. Held, the contract was specifically enforceable 
against the minor’s property . 1 

(6) The above principle has also been extended to cases under 
Mahomed an Law where a de jure guardian has the power to bind 
a minor, under certain conditions, by contract to dispose of the 
minor’s property, if it is for the minor’s benefit. 2 3 Hence, contracts 
for the sale of a Mahomedan minor’s property by his de jure guardian 
is enforceable both by or against the minor. 

(c) The above principle also extends to the case where a ward’s 
property is contracted to be sold by a guadian with the sanction of 
the Court under the Guardians and Wards Act. 1 Such a contract is 
enforceable against the minor’s property. 

But if the above exceptional circumstances do not exist, the 
doctrine of mutuality enunciated in Sarwarjan’s case 4 applies. Thus,— 

(/) A guardian has no power to bind a minor or his estate by 
executing a promissory note containing an unconditional undertak¬ 
ing to pay a debt or loan, since the contract is onerous . Such a 
contract is not, therefore, enforceable against the minor. 5 

(ii) An onerous covenant entered into by a manager or guardian 
to indemnify a vendee against any future claim to the Government 
to asseess rent on the property sold, cannot bind the minor. 6 

§126. Specific Performance of Part of a Contract. 

1. It has already been pointed out (p. 287, ante), that ss. 14-17 
of the Specific Relief Act constitute a complete code within the terms 
of which relief by way of specific performance of a part of a contract 
must be sought in India, notwithstanding any rule of English law 
which may go against the language of these sections. 

2. The general rule of equity is that the Court will not compel 
specific performance of a contract unless it enforces the whole con¬ 
tract. The only exceptions to this rule are contained in ss. 14-16. 
This is made clear by s. 17 which says— 

“The Court shall not direct the specific performance of a part of a contract 
except in cases coming under one or other of the three last preceding sections.” 

1 See f.n. 1 at p. 305, ante. 

2 See f.n. 2 at p. 305, ante. 

3 Babur am v. Saidunnessa, 35 All. 499; Salema v. Hafiz , A.I.R. 1927 Cal. 

836. 

4 Sarwarjan v. Fakhruddin t (1912) 39 Cal. 232 P.C. 

5 Sreeramulu v. Pundarikakshya, (1949) F.L.J. 288 (F.C.). 

* w n ^ 0 \ n „ Mnxluddin. (18871 11 Bom. 551 P.C. 
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3. S. 14 provides that— 

"Where a party to a contract is unable to perform the whole of his part 
of it, but the part which must be left unperformed bears only a small proportion 
to the whole in value, and admits of compensation in money, the Court may, at 
the suit of either party, direct the specific performance of so much of the contract 
as can be performed, and award compensation in money for the deficiency." 

The two conditions for the application of this section are that the. 
part which must be left unperformed (a) is small, and ( b) admits of 
compensation. 


Illustrations . 

(а) A contracts to sell B a piece of land consisting of 100 bighas. It turns 
out that 98 bighas of the land belong to A, and the two remaining bighas to a 
stranger, who refuses to part with them.. The two bighas are not necessary for 
the use or enjoyment of the 98 bighas, nor so important for such use or enjoy¬ 
ment that loss of them may not be made good in money. A may be directed at 
the suit of B to convey to B the 98 bighas and to make compensation to him for 
not conveying the two remaining bighas; or B rnay be directed, at the suit of A, 
to pay to A, on receiving the conveyance and possession of the land, the stipulated 
purchase money, less a sum awarded as compensation for the deficiency. 

(б) In a contract for the sale and purchase of a house and lands for two 
lakhs of Rupees, it is agreed that part of the furniture should be taken at a 
valuation. The Court may direct specific performance of the coniract notwith¬ 
standing the parties are unable to agree as to the valuation of the furniture, and 
may either have the furniture valued in the suit and include it in the decree for 
specific performance, or may confine its decree to the house. 

4. But it the part unperformed is large, or does not admit of 
compensation in money, the party who is unable to perform the whole 
of his part, is not entitled to obtain a decree for specific performance. 

But the Court may, at the suit of the other party, direct the 
party in default to perform specifically so much of the contract as he 
can perform, but the plaintiff seeking- specific performance must 
relinquish all claim to further performance and all right to compen¬ 
sation either for the deficiency, or for the loss or damage sustained 
by him through the default of the defendant. This is provided for 
in s. 15 of the Act. 


Illustrations. 

(а) A contracts to sell to B a piece of land consisting of 100 bighas. It turns 

out that 50 bighas of the land belong to A, and the other 50 bighas to a stranger, 

who refuses to part with them. A cannot obtain a decree against B, for the specific 
performance of the contract; but/if B is willing to pay the price agreed upon, 
and to take the 50 bighas which belong to A, waiving all right to compensation 
either for the deficiency or for loss sustained by him through A's neglect or default, 
B is entitled to a decree directing A to convey those 50 bighas to him, on payment 
of the purchase-money. 

(б) A contracts to sell to B an estate with a house and garden for a lakh of 

Rupees. The garden is important fo»* the enjoyment of the house. It turns out 
that A is unable to convey the garden. A cannot obtain a decree against B for 

the specific performance of the contract; but if B is will jpg to pay ihe price 

agreed upon, and to take the estate and house without the garden, waiving all 
fight to compensation either for the deficiency or for loss sustained by him through 
4’s neglect or default, B is entitled to a decree directing A to convey the house to 
him on payment of the purchase-money. 



308 


A TEXT-BOOK OF EQUITY 


[CH. XVII. 


It is to be noted, however, that specific performance of the 
remaining part of the contract cannot be granted under s. 15 unless 
the plaintiff expresses his willingness to pay the consideration 
stipulated for the entire contract for a portion only of the property. 

Illustration . 

The owners of a £ share, purported to agree to grant a lease of the whole 
property. The owners of the remaining J share refused to fulfil the agreement. 
The lessee sued for specific performance in respect of the entire property, making 
the 4 anna co-sharers parties. Held, the Court could not decree specific perform¬ 
ance even as to the J share as the plaintiff had not relinquished his claim to 
performance of the part which the contracting party was incapable of perform¬ 
ance,—as required by the Proviso to s. 15.’ 

4. When a part of a contract, which, taken by itself, can and 
ought to be specifically performed, stands on a separate and inde¬ 
pendent footing from another part of the same contract which cannot 
or ought not to be specifically performed, the Court may direct specific 
performance of the former part. This is provided in s. 16. 

Thus,— 

(a) Where property is agreed to be sold in distinct lots, there is a separate 
contract for each lot and the failure of the contract regarding one lot is no 
ground for refusing to grant specific performance of the contract relating to the 
other lots. 

(b) On the other hand, a contract for sale of a plot of land cannot be re¬ 
garded as separate contracts for selling different portions of the plot. The reason 
is that the Court cannot make an apportionment of the whole price among the 
lot and determine what amounts shall be charged to those whose title is good and 
to those of which the title has failed, so as to bind an unwilling purchaser. 

§127. Specific Performance with Variation. 

(A) England. 

1. There are certain cases where the contract cannot be speci¬ 
fically enforced except without a variation. These are cases where 
there is a written contract but the writing does not represent the 
true agreement between the parties owing to fraud, mistake or 
misrepresentation. In this respect, however, a distinction has been 
made between a plaintiff seeking specific performance and a defen¬ 
dant resisting specific performance. 

2. The leading case on the subject js Woolam v. Hearn [(1802) 
7 Ves. 211], where it has been laid down that though a defendant 
resisting specific performance may go into parol evidence to show 
that by fraud the written agreement does not express the terms, a 
plaintiff cannot do so for the purpose of obtaining specific perfor¬ 
mance with a variation, unless the real agreement has been part 
performed, or the variation sought is favourable to the defendant. 

3. If the plaintiff claims specific performance of a written 
contract, and the defendant pleads that the written contract was 

7 Promotha v. Gostha, A.I.R. 1932 P.C. 43. 
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subsequently varied by verbal agreement in certain respects, the 
plaintiff can admit of this variation in reply and ask the Court to 
enforce the contract as varied in the manner set out in the defence 
[Smith v. Wheatcraft , (1878) 9 Ch. D. 233], 

But in such cases, the plaintiff cannot himself sue for specific 
performance of the contract as verbally altered. Since the Judica¬ 
ture Act, 1873, however, the plaintiff may, in such cases, first obtain 
a rectification of the contract and then in the same action dbtain 
specific performance. 

(B) India . 

1. In India, 26 of the Specific Relief Act mentions five 
particular cases in which the defendant may set up a variation to the 
contract sought to be enforced : 

(a) Where by fraud or mistake of fact, the contract is in 
terms different from that which the defendant is supposed it to be 
when he entered into it; 

(b) where by fraud, mistake of fact or surprise, the defendant 
entered into the contract under a reasonable misapprehension as to 
its effect as between himself and the plaintiff; 

(c) where the defendant has entered into the contract relying 
upon some misrepresentation on the plaintiff's part, which adds to 
the contract, but which he refuses to fulfil; 

(d) where the object of the parties was to produce a certain 
legal result, which the contract as framed is not calculated to produce; 

(e) where the parties have, subsequently to the execution of 
the contract, contracted to vary it. 

2. If any of these circumstances exist, plaintiff cannot obtain 
specific performance of the contract except with the variation set 
up by the defendant. 


Illustrations. 

(a) A, B and C sign a writing by which they purport to contract each to 
enter into a bond to D for Rs. 1,000. In a suit by D, to make A, B and C 
separately liable each to the extent of Rs. 1,000, they prove that the word “each’* 
was inserted by mistake; that the intention was that they should give a joint 
bond for Rs. 1,000. D can obtain the performance sought only with the variation 
thus set up. 

( b) A sues B to compel specific performance of a contract in writing to buy 
a dwelling-house. B proves that he assumed that -the contract included an adjoin¬ 
ing yard, and the contract was so framed as to leave it doubtful whether the 
yard was so included or not. The Court will refuse to enforce the contract, 
except with the variation set up by B. 

(c) A and B enter into negotiations for the purpose of securing land for B 
for his life, with remainder to his issue. They execute a contract, the terms of 
which are found to confer an absolute ownership on B. The contract so framed 
cannot be specifically enforced. 

( d ) A contracts in writing to let a house to B, for a certain term, at the rent 
of Rs. 100 per month, putting it first into tenantable repair. The house turns 
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out to be not worth repairing, so, with B’s consent, A pulls it down and erects 
a new house in its place; B contracting orally to pay rent at Rs. 120 per mensem. 
B then sues to enforce specific performance of the contract in writing. He can 
not enforce it except with the variations made by the subsequent oral contract. 

3. If the defendant succeeds in proving his plea, plaintiff is put 
on his election either to have the suit for specific performance dis¬ 
missed or to have it subject to variation. But the plaintiff cannot on 
similar grounds set up a variation. 

But though as in England, the plaintiff is not entitled to set 
up parol variation, in a suit for specific performance, he may, on 
the ground of fraud or common mistake, have the contract first 
rectified and then have it specifically enforced, under sec. 34. 

§128. Who may sue for specific performance. 

1. S. 23 of the Specific Relief Act lavs down that specific 
performance of a contract may be obtained by— 

“(a) any party thereto ;* 

(h) the representative in interest, or the principal, of any party thereto; 
provided that, where the learning, skill, solvency or any personal quality of such 
party is a material ingredient in the contract, or where the contract provides that 
his interest shall not be assigned, his representative in interest or his principal 
shall not be entitled to specific performance of the contract, unless where his part 
thereof has already been performed; 

(c) where the contract is a settlement on marriage, or a compromise of 
doubtful rights between members of the same family—any person beneficially 
entitled thereunder ;* 

(d) where the contract has been entered into by a tenant for life in due 
exercise of power—the remainderman ; 

(e) a reversioner in possession, where the agreement is a covenant entered 
into with his predecessor in title and the reversioner is entitled to the benefit of 
such covenant; 

(/) a reversioner in remainder, where the agreement is such a covenant, 
and reversioner is entitled to the benefit thereof and will sustain material injury 
by reason of its breach; 

(g) when a public company has entered into a contract and subsequently 
becomes amalgamated with another public company,—the new company which 
arises out of the amalgamation; 

(h) when the promoters of the public company have, before its incorpora¬ 
tion, entered into a contract, for the purposes of the company and such a contract 
is warranted by the terms of the incorporation,—the company.” 

2. S. 24 of the Specific Relief Act, on the other hand, specifies 
the person in whose favour specific performance of a contract cannot 
be enforced. These are cases where the plaintiff has personally 
distentitled himself to the relief. These are— 

(a) A person who could not recover compensation for its 
breach. 

8 As to when a' stranger to the contract may sue on a contract, see § 112. 
ante . 

9 As to family settlements and compromises, see p. 252, ante . 
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Illustration. 

A, in the character of agent for B, enters into an agreement with C to buy 
C’s house. A is in reality acting, not as agent for B, but on his own account. 
A cannot enforce specific performance of this contract. 

This clause should be read with sec. 236, Indian Contract Act 
which provides, that 

M A person with whom a contract has been entered into in the character of 
agent is not entitled to require the specific performance of it, if he was in reality 
acting, not as agent, but on his own account.” 

( b) A person who has become incapable of performing, or 
violates, any essential term of the contract that on his part remains 
to be performed. 

This clause mentions two grounds which would prevent a plaintiff 
from enforcing specific performance viz .,— 

(/) His incapacity to perform, which may arise either on account 
of his legal incapacity e.g., insolvency (1st illustration) or on account 
of his mental or physical inability or it may arise on account of his 
destroying the purpose of the contract, as in the second illustration. 

Illustrations. 

1. A contracts to sell B a house and to become tenant thereof for a term of 
fourteen years from the date of the sale at a specified yearly rent. A becomes 
insolvent. Neither he nor his assignee can enforce specific performance of the 
contract. 

2. A contracts to sell B a house and garden in which there are ornamental 
trees, a material element in the value of the property as a residence. A, without 
B’s consent, fells the trees. A cannot enforce specific performance of the contract. 

In order that he may enforce specific performance, it is but just 
and proper that the plaintiff must show that he has performed all 
conditions precedent relating to the contract, if any, and that be has 
doine, or is ready and willing to do, all that is his duty to do. 
Although so far as the Act is concerned there is no express statement 
that in a suit for specific performance the averment of remedies and 
willingness on plaintiff’s part up to the date of decree is required, 
it has been already pointed out (p. 290, ante), that the Indian and the 
English requirements in this matter have been held to be the same. 
Repudiation of obligation under a contract also disentitles a plaintiff 
from claiming specific performance. 

Illustration. 

A obtained mortgage decree against B for sale of Whiteacre and Blackacre. 
Thereafter Whiteacre was sold under a prior mortgage. C being desirous of 
purchasing Whiteacre cheap agreed to purchase A’s decree for Rs. 19,000 and 
thereby prevented A’s executors from bidding and getting Whiteacre cheap. Owing 
to causes for whidh C was not responsible, there was great delay in' assigning 
A’s decree to him, and eventually it became barred and C thereupon refused to 
take an assignment or to pay the Rs. 19,000. In a suit by A’s executors for 
specific performance, held, that the contract could not be specifically enforced, 
the plaintiffs being unable to perform their part of the contract. 10 

10 jatindra v. Peyer, 43 Cal. 999 P.C. 
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(2) Where the plaintiff violates any essential terms of the contract, 
that on his part remain to be performed, that is, when he is guilty 
of the breach of the most essential terms of the contract, by acting 
in contravention of the contract or at variance with it. 

Illustrations. 

1. A, holding land under a contract with B for a lease, commits waste, or 
treats the land in an unhusbandlike manner. A cannot enforce specific perform¬ 
ance of the contract. 

2. A contracts to let, and B contracts to take, an unfinished house, B con¬ 
tracting to finish the house and the lease to contain covenants on the part of A 
to keep the house in repair. B finishes the house in a very defective manner : he 
cannot enforce the contract, specifically, though A and B may sue each other for 
compensation for breach of it. 

The principle underlying this exception has been explained by 
Fry as follows—- 

“Where the plaintiff has been guilty of acts in contravention of or at 
variance with the essential terms of a contract or acts tending to the rescission 
of the contract and the subversion of the relation established by it, he is no longer 
entitled to the intervention of the Court in specific performance.” 

(c) A person who has already chosen his remedy and obtained 
satisfaction for the alleged breach of contract. 

Illustration. 

A contracts to let, and B contracts to take, a house for a specified term at a 
specified rent. B refuses to perform the contract. A thereupon sues for, and 
obtains, compensation for the breach. A cannot obtain specific performance of 
the contract. 

(i d) A person who, previously to the contract, had notice that 
a settlement of the subject-matter thereof (though not founded on any 
valuable consideration) had been made and was then in force. 

Under this clause, a settlement made even without valuable 
consideration, that is, a voluntary settlement, is protected as against 
a subsequent purchaser for value with notice of settlement. That is, 
where the subsequent purchaser for value has notice of such voluntary- 
settlement he will be debarred from enforcing specific performance. 
The settlement must be executed and not executory. 

§129. Against whom is specific performance available. 

1. S. 27 of the Specific Relief Act enumerates the persons against 
whom a contract may be specifically enforced. It runs thus— 

“Except ns otherwise provided by this Chapter, specific performance of a 
contract may be enforced against— 

(a) either party thereto; 

(b) any other person claiming under him by a title arising subsequently to 
the contract, except a transferee for value who has paid his money in good faith 
and without notice of the original contract; 

(c) any person claiming under a title which, though prior to the contract 
and known to the plaintiff, might have been displaced by the defendant; 
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(d) when a public company has entered into a contract and subsequently 
becomes amalgamated with another public company, the new company which 
arises out of the amalgamation; 

(e) when the promoters of a public company have, before its incorporation, 
entered into a contract, the company: provided that the company has ratified and 
adopted the contract and the contract is warranted by the terms of the incor¬ 
poration. M 

2. Cls. (a) and (b) embody the principle that Equity will enforce 
specific performance of a contract not only against either party 
thereto, but also against any person claiming under either of the 
parties a title arising subsequently to the contract, except a trans¬ 
feree for value who has paid his money in good faith and without 
notice of the original contract. English Equity, of course, goes 
beyond the Indian law in so far as the former recognises an equitable 
interest in the land which is good against all who claim under the 
vendor except a* purchaser for value of the legal estate without notice 
of the agreement (see pp. 37, 126, mite). In India , though s. 54 of the 
Transfer of Property Act says that an agreement for sale does not 
create any interest in the land, the agreement is enforceable against 
subsequent transferees except a transferee for value without notice 
of the earlier contract,—not only under s. 27 (b) of the Specific 
Relief Act but also under s. 40 of the Transfer of Property Act. 
Section 91 of the Indian Trusts Act is also founded on the same 
principle (see p. 135, ante). 


Illustrations. 

1. A contracts to convey certain land to B by a particular day. A dies 
intestate before that day without having conveyed the land. B may compel A’s 
heir or other representative in. interest to perform the contract specifically. 

2. A contracts to sell certain land to B for Rs. 5,000. A afterwards conveys 
the land for Rs. 6,000 to C, who has notice of the original contract. B may 
enforce specific performance of the contract as against C. 

3. A contracts to sell land to B for Rs. 5,000. B takes possession of the land. 
Afterwards A sells it to C for Rs. 6,000. C makes no inquiry of B relating to 
his interest in the land. B’s possession is sufficient to affect C with notice of his 
interest, and he may enforce specific performance of the contract against C. 

4. A contracts, in consideration of Rs. 1,000, to bequeath certain of his lands 
to B. Immediately after the contract, A dies intestate, and C takes out adminis¬ 
tration to his estate. B may enforce specific performance of the contract against C. 

3. The following conditions must be present in order that 
specific performance may be available against a subsequent transferee : 

(/) The contract which is sought to be enforced against the 
subsequent transferee must be a valid and completed contract which 
might have been enforceable against the original party to it. 

(ii) The subsequent transfer must also be a completed one. 
If the title of the subsequent transferee is not complete, by the 
execution and registration of a valid instrument, there is no room 
for application of this rule. 

(Hi) The subsequent transferee must not have paid his money 
in good faith and without notice of the earlier contract. 
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(tv) Further, there is no scope for application of this rule 
where the subsequent transfer is, in fact, in pursuance of an earlier 
contract. In such a case, no equity arises by reason of notice or 
otherwise. 

Illustration. 

A made a contract for sale of a land with B on 22-10-20, and another con* 
tract with C for the sale of the same land on 25-10-20. B, however, obtained a 
registered' conveyance from A on 28-10-20. C, next, brought a suit for specific per¬ 
formance of his contract dated 25-10-20 against A, joining B as a transferee sub¬ 
sequent to the agreement with C. Held, C was not entitled to obtain specific 
performance against B, as the transfer in his favour took place in pursuance of 
an agreement which was prior to the agreement with C. u 

2. Notice includes constructive notice. 1 - When circumstances 
connected with the vendor’s previous dealing with the property, which 
were known to the vendee, were such as to put the latter on enquiry 
and when, if reasonable enquires had been made,* he must have 
become aware of a previous agreement for sale between the vendor 
and a third party, the vendee cannot claim protection against specific 
performance of the said agreement under s. 27 (b) of the Specific 
Relief Act, as a transferee in good faith. 13 

“The section lays down a general rule that the original contract may be 
specifically enforced against a subsequent transferee, but allows an exception to- 
that general rule, not to the transferor, but to the transferee, and it is clearly 
for the transferee to establish the circumstances which will allow him to retain 
the benefit of a transfer which, prima facie, he had no right to get". 14 

4. In a purchasers suit for specific performance against the 
vendor and a subsequent transferee with notice of the contract with 
the plaintiff, the proper form of decree would be to direct specific 
performance of the contract between the vendor and the plaintiff and 
direct the subsequent transferee to join in the conveyance so as to 
pass on the title which resides in him to the plaintiff. 15 

5. Cl. (c) is based on the principle— 

“Equity will enforce specific performance of the contract of sale against 
persons claiming under a title which though prior to the contract and known to- 
the purchaser, might have been displaced by a conveyance by the vendor, e.g., 
voluntary alienees, joint tenants claiming survivorship, and remainderman.”' 
(Dart). 

Illustrations. 

1. A, the tenant for life of an estate, with remainder to B, in due exercise 
of a power conferred by the settlement under which he is tenant for life, contracts; 
to sell the estate to C, who has notice of the settlement. Before the sale is com¬ 
pleted, A dies, C may enforce specific performance of the contract against B. 

2. A and B are joint tenants of land, his undivided moiety of which either party 
may alien in his lifetime, but which, subject to tfiat right, devolves on the sur¬ 
vivor. A contracts to sell his moiety to C and dies. C may enforce specific 
performance of the contract against B. 

11 Fatma Bibi v. Saadat AH, A.I.R. 1930 P.C. 99. 

12 See pp. 48-51, ante . 

13 Aslant Khan V. Mian Feroze, (1932) 37 C.W.N. 71 P.C. 

14 Bhupnarain v. Gokul, (1938) 38 C.W.N. 393 (398) P.C. 

15 Durga Prasad v. Deep Chand, (1954) S.C.A. 934. 
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§130. Damages in suit for specific performance. 

(A) England . 

1. In a suit for specific performance, the plaintiff may ask for 
damages in the alternative, or in addition to, specific performance 
of the contract. In the words of Fry, the plaintiff may say— 

“Give me specific performance and with it give me damages or in substi¬ 
tution for it give me damages, or if I am not entitled to specific performance, 
give me damages by reason of the breach of the agreement.” 

2. Damages can be given by the Court in lieu of specific perfor¬ 
mance, only where specific performance could have been granted, 
but there are reasons why it would be better to give damages \Lavery 
v. Purs ell, (1888) 39 Ch. D. 508]. The second paragraph of s. 19* 
of the Specific Relief Act embodies this principle— 

“If in any such suit the Court decides that specific performance ought not 
to be granted but that there is a contract between the parties which has been- 
broken by the defendant, and that the plaintiff is entitled to compensation for that 
breach, it shall award him compensation accordingly.” 

3. Damages are awarded in addition to specific performance in 
cases where the Court considers that specific performance itself is 
not sufficient to meet the justice of the case, and that the plaintiff 
should get some monetary compensation also for the breach of some 
incidental stipulation or for some incidental loss due to the misconduct 
of the defendant (Jacques v. Millar, 6 Ch. D. 153). 

(B) India. 

1. In India, the Court’s power to award damages in a suit for 
specific performance is laid down in s. 19 of the Specific Relief Act 
which says— 

“Any person suing for the specific performance of a contract may also ask 
for compensation for its breach, either in addition to, or in substitution for, such 
performance. 

If in any such suit, the Court decides that specific performance ought not 
to be granted, hut that there is a contract between the parties which has been- 
broken by the defendant and that the plaintiff is entitled to compensation for that 
breach, it shall award him compensation accordingly. 

If in any such suit, the Court decides that specific performance ought to be* 
granted, but that it is not sufficient to satisfy the justice of the case, and that 
some compensation for breach of the contract should also be made to the plaintiff, 
it shall award him such compensation accordingly. 

Compensation awarded under this section may be assessed in such manner 
as the Court may direct. 

Explanation. —The circumstance that the contract has become incapable of 
specific performance does not preclude the Court from exercising the jurisdiction* 
conferred by this section.” 

2. The different alternatives open to a party on a breach of 
contract by the other party have been explained as follows by the 
Privy Council: 16 


16 Ardeshir v. Flora Sassoon, (1928) 52 Bom. 597 P.C. 
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Where, there is an alleged breach of contract the plaintiff may, 

(a) treat the contract as at an end and sue for damages. No 
further performance by him is either contemplated or has to be 
tendered. If he sues for damages, whatever be the result, a subse¬ 
quent suit for specific performance would be barred under Sec. 24, 
cl. (c) 17 ; or, 

(b) treat the contract as subsisting and sue for specific per¬ 
formance and damages, in addition to or in substitution for specific 
performance as contemplated by s. 19. In such a case, the plaintiff 
must aver and prove his readiness and willingness to perform his 
part of the contract up to the date of hearing of the suit. Under 
s. 19, the Court has power to award compensation only in cases 
where the Court could have granted specific performance but refuses 
in its discretion to do so. If the plaintiff debars himself by his action 
to get specific performance, the Court has no power in a suit as 
framed under s. 19 to grant damages. 

(i) The conditions according to which damages may be awarded 
Jby the Court in addition to specific performance are— 

(1) The Court decides that specific performance ought to be 
granted, but 

(2) The justice of the case requires that not only specific per¬ 
formance but also some compensation for the breach of contract should 
-also be given to the plaintiff. 

(«) The circumstances in which the Court would award damages 
In lieu of specific performance are— 

(a) Specific performance could have been granted but in the 
•circumstances of the case, the Court in its discretion considers that 
it would be better to award damages instead of specific performance. 

(b) Though specific performance is refused, plaintiff is entitled 
to compensation for breach of the contract. 

If the circumstances are such that specific performance could not 
be granted, e.g., where the plaintiff has disentitled himself to specific 
performance, damages cannot be awarded under s. 19 in lieu of specific 
performance. 

3. Where damages are claimed in the alternative or as an 
additional relief, in the suit for specific performance itself, the Court 
.has no power, without sufficient amendment of the plaint, to award 
damages, where the plaintiff abandons his claim to specific perfor¬ 
mance, or otherwise disentitles himself to a decree for specific 
performance. 18 

It is only where the Court could have granted specific performance 
hut refuses in its discretion to grant it, that damages may be awarded 
under s. 19. 18 

17 See p. 293, ante. 

18 Ardeshir v. Flora Sassoon, A.I.R. 1928 P.C. 20$. 
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Illustration . 

The plaintiff after having brought a suit for specific performance and damages 
as contemplated by s. 19 wrote a letter to the defendant that he would not press 
for specific performance but would ask for damages for breach only and he was 
not ready with the price of the property which he had agreed to purchase. In the 
circumstances, the Privy Council held that the plaintiff had debarred himself from 
performing his part of the contract and thus could not get any damages in the 
suit. Although at the time of the hearing, the plaintiff was allowed to amend his 
plaint, the amendment was held to be not sufficient to convert the suit to one for 
damages simpliciter. 1 * 

4. It is not obligatory for a plaintiff to ask for damages in a 
suit for specific performance. He may bring a specific suit for 
damages, except where his suit for specific performance has beer* 
dismissed. S. 29 of the Specific Relief Act says— 

“The dismissal of a suit for specific performance of a contract or part there¬ 
of shall bar the plaintiff’s right to sue for compensation for the breach of such 
contract or part, as the case may be.** 1 * 

5. The Explanation to s. 19 enacts a rule which differs from the 
coresponding rule in England. It says that in a suit for specific 
performance, the mere fact that the contract has become incapable 
of specific performance does not preclude the Court from exercising 
the power conferred by this section and passing a decree for damages r 
but the incapacity to perform must be one arising from the omission 
or neglect of the party, who was quite capable of performing his 
contract, if he had only thought fit to do so. For instance, 

the time for performing the contract may expire, without the promisor 
fulfilling his promise, though he might have done so had he so chosen. So, again, 
the defendant may have sold away, to a bona fide purchaser without notice, the 
property which he had previously agreed to sell to the plaintiff. In such cases, 
the Court will award compensation for the non-performance of the contract.’' 
(BanerjVs S. R. Act.) 

The impossibility contemplated by this explanation must be one 
arising subsequently to the contract (section 15 of this Act) and not 
existing at the same time when the contract is made; but section 56 
of the Indian Contract Act contemplates initial impossibility which 
renders the contract void. 

§131. The Doctrine of Part Performance. 

1. As has been already stated, the doctrine of part perform¬ 
ance operates as an exception to the principle that “equity will only 
enforce specific performance of a contract that is valid at law and 
provable in Courts of law”. It was by virtue of this doctrine that 
''Equity would sometimes enforce an agreement which, owing to the 
absence of any written note of it could not be relied on in a Court of 
Law" (Maitland). Section 4 of the Statute of Frauds (now re-enacted 
in s. 40, L.P.A.) declared that ‘no action can be brought upon any 
contract or sale of lands or interest in lands unless the agreement, or 

18 Ardeshir v. Flora Sassoon, A.I.R. 1928 P.C. 208. 

19 This provision differs from the English law, where the dismissal of a 
bill in equity for specific performance would not bar an action at law for damages. 
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some memorandum thereof, is in writing and signed by the party to 
foe charged therewith or by his duly authorised agent.’ The strict 
application of this provision led to great hardship in cases where 
a parol agreement relating to land had been partly performed by 
•one party to the contract. In such cases, therefore, Equity inter¬ 
vened, and granted specific performance of the agreement, holding 
that part performance took the case out of the Statute . 

2. The ground upon which this doctrine of part performance 
was based was the prevention of fraud. The Statute of Frauds 
only laid down a rule of evidence and did not affect the validity of the 
contract, its object being to prevent fraud by requiring written proof 
of transactions of an important nature [cf. Britain v. Rossiter, (1879) 
11 Q.B.D. 123]. But where one party had executed his part of the 
agreement in the confidence that the other party would do the same, 
it would be a fraud on the part of the other not to perform his part 
of the contract; and in such a case, to allow the latter to plead 
the Statute in defence would be to defeat the very object for which 
the Statute w'as passed. Equity, therefore, would not allow the 
Statute of Frauds to be used as ‘an engine of fraud’, and would 
regard part performance itself as a cogent evidence of the existence 
of some agreement relating to the land, and consequently, in an 
action of specific performance, allow ^uch agreement to be proved by 
oral evidence, notwithstanding the Statute of Frauds. In Maddison 
v. Alders on [(1883) 8 A. C. 467], Lord Selbourne explained the 
principle thus— 

“In a suit founded upon such part performance, the defendant is really 
charged upon the equities resulting from the acts done in execution of the contract, 
and not (within the meaning of the Statute) upon the contract itself. If such 
equities were excluded, injustice of a kind which the statute cannot be thought to 
have contemplated would follow. The matter has advanced beyond the stage of 
contract; and the equities which arise out of the stage which it has reached, cannot 
be admitted unless the contract is regarded.” 

3. In applying this doctrine, however, Equity has confined it 
within strict limits by laying down the conditions necessary for its 
application : 

(a) The act of part performance must have been done by the 
party w r ho seeks to enforce the parol agreement; part performance 
by the defendant will not take a case out of the Statute. 

(b) As to the act* that will be deemed sufficient part 
performance on the part of plaintiff, it has been settled that they 
must be of such a nature that if stated, they would themselves infer 
the existence of some agreement, of which parol evidence would then 
be admissible. Thus, in the leading case of Maddison v. Alderson 
[(1883) 8 A.C. 4(J7J*° it has been held that in order to constitute part 

20 Maddison v. Aldersoti. —A induced Miss M to serve him as his house¬ 
keeper without wages for many years, and to give up other prospects of estab¬ 
lishment in life, by a verbal promise to make a will leaving her a life estate in 
land. He afterwards died, leaving such a witl but the will failed for want of 
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performance, the act must be unequivocally referable to the agree¬ 
ment set up by the plaintiff. F<>r example, marriage is not per se 
deemed a part performance of an oral contract in consideration of 
marriage. If B marries T’s daughter on a verbal promise by A that 
he will settle Blackacre upon B in consideration of Bs marrying A 1 s 
daughter, the marriage will not be held as an a t of part performance 
for the fact of marriage may be explained as being due to other 
reasons apart from the alleged promise. For the same reason, acts 
merely introductory to or ancillary to the agreement, such as the 
payment of a part or even the whole of the purchase money, or 
delivery of the abstract of title, are not sufficient part performance 
of an oral contract for sale of land. But delivery of possession under 
the contract will be deemed part performance in an action by the 
vendor, and conversely, acceptance of possession by him. In some 
cases, retention of possession, when coupled with other circumstances 
may constitute part performance, e.g., when a tenant holding over 
after the expiry of a lease lays out money on the faith of an 
agreement for a fresh lease, he will be allowed to produce oral 
evidence of such agreement. Indeed it has been stated that 4 acts held 
sufficient for the purpose of part performance have been almost 
universally, acts of possession or use of land \ Maitland similarly 
-observes that the only things that can be relied on as acts of part 
performance in contracts for the sale or lease of land are delivery 
and acceptance of possession, and in some cases retention of poss¬ 
ession, of the land. The principle underlying this doctrine has been 
explained in Britain v. Rossiter [(1882) 11 Q.B. 123; cf. p. 16, ante"] 
thus— 

“The true ground is that if a Court found a man in occupation of land or 
-doing such acts with regard to it a s would prima facie make him liable at law 
to an action of trespass, the Court would hold that there was strong evidence 
that a contract existed, and would therefore allow verbal evidence to be given 
to show the real circumstances under which possession was taken. n 

(c) The acts relied upon must be such as to render it a fraud 

in the defendant to take advantage of the contract not being in writing. 

(d) The contract must not be such as equity would not decree 
specific performance thereof had it been in writing. 

§131 A. Part Performance in India. 

1. While in England the Statute of Frauds is a bar to an action 
when an agreement relating to land is not in writing , in India 
registration is necessary to the validity of a transfer of immovable 
property in some cases under the Transfer of Property Act, and the 
Indian Registration Act. But though the position is different, the 

attestation. Held, that there was no evidence of a contract and that the fact 
of M*s serving the deceased without wages could not be relied on as a part per¬ 
formance to take the case out of the Statute, for service without wages might be 

explicable on other grounds,—it was not exclusively and unequivocally referable 
to the contract alleged. 
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need for prevention of fraud is just as great as or even greater than 
in England. Hence, by analogy, the doctrine of part performance 
has been applied in India to contracts of transfer of immovable 
property, which though required to be registered, have not been 
registered . The doctrine has now been given statutory recognition 
by legislation in 1929, simultaneously adding two new sections,, 
s. 53A to the Transfer of Property Act, and s. 27A to the Specific 
Relief Act, and a Proviso to s. 49 of the Indian Registration Act. 

2. Section 53A of the Transfer of Property Act provides— 

“Where any person contracts to transfer for consideration any immoveable 
property by writing signed by him or on his behalf from which the terms neces¬ 
sary to constitute the transfer can be ascertained with reasonable certainty, 

and the transferee has, in part performance of the contract, taken posses¬ 
sion of the property or any part thereof, or the transferee, being already in 
possession, continues in possession in part performance of the contract and has 
done some act in furtherance of the contract, 

and the transferee has performed or is willing to perform his part of the 
contract, 

then, notwithstanding that the contract, though required to be registered, 
has not been registered, or, where there is an instrument of transfer that the 
transfer has not been completed in the manner prescribed therefor by the law 
for the time being in force, the transferor or any person claiming under him shall 
be debarred from enforcing against the transferee and persons claiming under 
him any right in respect of the property of which the transferee has taken or 
continued in possession, other than a right expressly provided by the terms of 
the contract: 

Provided that nothing in this section shall affect the rights of a trans¬ 
feree for consideration who has no notice of the contract or of the part perform¬ 
ance thereof. ,, 

The conditions necessary for the application of s. 53A are— 

(1) The agreement should be in writing signed by the party or 
his agent whom it is sought to bind; and must be for consideration,— 
as no equities arise in favour of volunteers. 

(2) The transferee should in part performance of the agreement 
take possession of the property; or if already in possession, should 
continue in possession and do some act in furtherance of the contract. 

The acts constituting part performance under the section are 
twofold— (a) The transferee must take possession of the property 
or any part thereof, in pursuance of the contract; or (b) if the 
transferee is already in possession, he must continue in possession 
and must do something more in furtherance of the contract, e.g., 
payment of rent or spending money on improvements in performance 
of the agreement. 

Where the transferees have never been in possession, either 
actual or constructive, and had not been put in such possession or 
allowed to continue in possession in pursuance of such agreement,, 
the section has no application. 1 

1 China Suhha Rao v. MattapalH, A.I.R. 1950 F.C. 1. 
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(3) The transferee should perform or be willing to perform his 
part of the bargain as contained in the writing. 

(4) When the contract has thus been partly performed, all rights 
and liabilities under the contract should arise and be enforceable as 
between the parties to the contract notwithstanding that the 
transaction has not been completed according to law. 

(5) The application of the doctrine shall not affect the rights of 
a transferee for consideration who has no notice of the contract or 
of the part performance thereof. This means that part performance 
does not do away with the necessity of registration altogether. The 
section merely lays down that covenants between the transferor and 
(he transferee will be operative but it does not give any tiile to the 
transferee. Title will have to be completed by execution and regis¬ 
tration of a deed of transfer. Again part performance will be of no 
avail against a hona fide transferee for value from the transferor 
who has no notice of the transaction. 

3. S. 27A of the Specific Relief Act, on the other hand, 
provides— 

“Subject to the provisions of this Chapter, where a contract to lease immove¬ 
able property is made in writing signed by the parties thereto or on their behalf, 
either party may, notwithstanding that the contract, though required to be regis¬ 
tered, has not been registered, sue the other for specific performance of the 
contract if,— 

(a) where specific performance is claimed by the lessor, he has delivered 
possession of the property to the lessee in part performance of the contract; and 

(b) where specific performance is claimed by the lessee, he has, in part per¬ 
formance of the contract, taken possession of the property, or, being already in 
possession, continues in possession in part performance of the contract, and has 
done some act in furtherance of the contract : 

Provided that nothing in this section shall affect the rights of a transferee 
for consideration who has no notice of the contract or of the part performance 
thereof. 

This section applies to contracts to lease executed after the first day of 
April, 1930.’’ 

This section is confined to one particular class of contracts, viz., 
contracts for lease of immovable property. According to this section, 
if in pursuance of a written agreement to lease a property, the 
intended lessee has taken possession, though the requisite legal 
documents have not been executed and registered, the position is 
the same as if the documents have been executed and registered. 
Where the lessee has obtained possession of the property from the 
lessor in accordance with the contract in writing, but the lessor 
subsequently refuses to recognise him as a tenant, the lessee may 
sue for specific performance of the contract. Likewise if the lessor 
has delivered property to the lessee in part performance of the con¬ 
tract, he may sue the latter for specific performance of the contract, 


21 
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where the latter has not performed his part of the contract or refuses 
to perform it, e.g., to pay the sum agreed upon. 

Apart from being confined to agreements for lease, s. 27A of 
the Specific Relief Act differs from s. 53A of the Transfer of Property 
Act on the following material points : 

(i) While s. 53A of the T. P. Act stops short after providing 
an effective defence to a claim for possession where the defendant 
in possession has not taken care to clothe his title in a legal form, 
by obtaining a registered deed,—s. 27A of the Sp. Rel. Act arms 
such a person with a weapon of offence in the sense that such a 
person may claim specific performance of the contract which, for 
want of registration, may not afford a basis for a claim of title. 
In other words, the right conferred by s. 53A is merely passive and 
is available only to the transferee as a defendant to protect his pos- 
sion in suit for ejectment brought by the transferor. On the other 
hand, the right conferred by s. 27A is an active right, viz., a right 
to sue for specific performance of the contract, and this right is 
available to both the parties to the contract,—the lessor as well as 
the lessee. S. 27A is the only case recognised by the Indian Legis¬ 
lature ^wliere the equity of part performance is an active equity, 
sufficient to support an action as plaintiff. 

(ii) On the other hand, s. 27A of the Sp. Rel. Act enables a 
person to institute a suit for specific performance but does not enable 
a person to defend a suit for ejectment on the ground that the con¬ 
tract in his favour to grant a lease was enforceable by a suit for 
specific performance under s. 27A. In a case where s. 53A of the 
T. P. Act does not apply, an unregistered agreement for lease cannot 
be set up in defence to a suit for ejectment. The remedy of the 
defendant in such a suit is to pray for a stay of the suit and then 
bring a suit for specific performance of the agreement for lease. 
(See post). 

4. The proviso to s. 49 of the Registration Act, again provides— 

“Provided that an unregistered document affecting immovable property and 
required by this Act or the T. P. Act, 1882, to be registered may be received (i) as 
evidence of a contract in a suit for specific performance under Ch. II of the 
Specific Relief Act, 1877.“ 

This provision is thus complementary to s. 27A of the S. R. 
Act. While s. 27A is confined to agreements to lease, the proviso to 
s. 49 of Regn. Tct relates to any agreement relating to immovable 
property, such as sale, mortgage etc., which is required to be regis¬ 
tered by the Registration Act or the Transfer of Property Act. The 
Proviso lays down that though such unregistered documents cannot 
be created as evidence of the transfer, it may be received as evidence 
of the contract for the purposes of specific performance. Similarly, 
the Proviso to s. 49 of the Registration Act is complementary to 
s. 53A of the Transfer of Property Act. 
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§131B. Difference between the English and Indian law of part 
performance. 

The Indian law of part performance differs from the English 
law in the following respects : 

(i) Firstly, the agreement must be in writing, otherwise part 
performance will be of no help (merely oral agreements have been 
excluded in India on the ground that they might lead to perjury). 

If bhe contract be oral, the doctrine is inapplicable. The English 
equitable doctrine of part performance as laid down in Maddison v. 
Alderson is applicable to India only so far as it has been codified in 
s. 53A, Transfer of Property Act. As it appears from the Privy 
Council cases Ariff v. Jadunath 2 [(1931) 54 Cal. 1235 P.C.] and 
Pit Rux v. Md . Tflfear 3 [(1934) 39 C.W.N. 34 P.C.]—apart from the 
provisions of the above section part performance will be of no avail 
as an exception to the statutory requirement of registration. 

2 Ariff v. Jadunath. —In 1913, A having verbally agreed with J to grant him 
a permanent lease of a plot of land, let him into possession. In 1918, A refused 
to grant the agreed lease, and in 1923 instituted a suit to eject J after a month’s 
notice to quit. J pleaded that he was not liable to ejectment ns the agreement 
had been part performed. Held, that A was entitled to eject, for “the English 
equitable doctrine of part performance referred to in Maddisoyi v. Alderson , affect¬ 
ing the provisions of an English Statute as to the right to sue upon a contract, 
cannot be applied so as to create without writing, an interest, which s. 107 of the 
Transfer of Property Act enacts, can be created only by a registered instrument.” 
fin this case, the equity in Walsh v. Lonsdale, (cf. p. 17) was also sought for, 
But it was held that that was inapplicable, because J’s right to sue for specific 
performance had been barred (in 1921) before the commencement of this suit]. 

3 Mia Pir Bux v. Md. Tahar .—The Collector of Sukkur sold a plot of land 
to A, an Afghan refugee, on condition that he should execute an agreement with 
B to sell the plot, to B at cost price if A should within a stated time receive 
permission to reside at Quetta; A got permission within the time stated but 
nevertheless failed to sell the plot to B. B approached the Collector who in 1920 
illegally cancelled the grant to A, evicted him, and put B into possession. A filed 
a suit in 1921 to recover the plot. Before the suit was decided B’s right to sue 
for specific performance had become barred by limitation. The Collector’s order 
had been declared by the Court below as illegal, and that the plaintiff was there¬ 
fore the registered proprietor of the land. Held , by the Privy Council, B was 
liable to be ejected. 

Lord Macmillan observed, “By s. 54 of the Transfer of Property Aot, a 
transfer by sale of immovable property of the value of Rs. 100/- and upward can 

be made only by a registered instrument.The section expressly enacts that a 

Contract for the sale of immovable property ‘does not itself create any interest 
in or charge on such property.’ There is therefore no room for the application 
of the English equitable doctrine that a contract for sale of real property makes 

the purchaser the owner in equity of the estate’.The English equitable 

doctrine of part performance, as Lord Russel explained in Ariff v. Jadunath, is 

not available in India by way of defence to an action of ejectment (apart from 

the subsequent statutory provision in s. 53A, T. P. Act).The result is, that 

in cases not governed by s. 53A of the T. P. Act, an averment of the existence 
of a contract of sale whether with or without an averment of possession following 

upon the contract, is not a relevant defence to an action of ejectment in India. 

If the contract is still enforceable, the defendant may found upon it to have the 
action stayed and by suing for specific performance obtain a title which will protect 
him from ejectment.” (But after the right to specific performance is time-barred. 
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(//) Secondly, while s. 27A ol the Specific Relief Act provides 
that an unregistered contract for lease of immovable property is 
receivable in evidence in a suit for specific performance by either of 
the parties if he has partly performed the contract, the provision in 
s. 53A- of the T. P. Act is quite of a different order. It does not lay 
down a rule of evidence for a suit for specific performance, 4 but is 
intended merely to protect the interest of a transferee who has taken 
possession in part performance of an unregistered contract for trans¬ 
fer of immovable property. Section 53A says that if in such a case 
the contract is written, then the transferor and persons claiming under 
him shall be debarred from enforcing against the transferee any right 
in respect of the property other than a right expressly provided by 
the terms of the contract. 

(in) The provision in s. 53A is thus narrower than the English 
rule inasmuch as the right conferred on the transferee by this section 
is merely passive . The section merely imposes a statutory bar on 
the transferor who seeks to eject the transferee; it confers no active 
title and no right of action on a transferee in possession under an 
unregistered contract of sale. The right conferred by the section is. 
a right available only as a defendant to protect his possession. 5 

(iv) It is also to be noted that the section does not operate to 
create a form of transfer of property which is exempt from registration. 
It creates no real right (as in England) : it merely creates rights of 
estoppel between the proposed transferee and transferor, which have 
no operation against third persons not claiming under those persons. 6 
Consequently, where under a contract of transfer of immovable 
property, requiring registration, but unregistered, the transferee has 
taken possession, a third party cannot say that there has been a valid 
and effective transfer. Such an ineffective transfer, thus, cannot 
constitute a breach of a covenant with the lessor not to transfer and 
cannot cause a forfeiture by reason thereof. 6 

§132. Part Performance distinguished from analogous equities. 

I. Walsh v. Lonsdale and Maddison v. Alderson. —The doctrine 
of part performance, enunciated in Maddison v. Alderson is akin 

part performance of the contract is of no avail, unless s. 53A of the T. P. Act is 
applicable). 

4 It should be noted that since the introduction of the Proviso to s. 49 of 
the Indian Registration Act, an unregistered contract, which is required to be 
registered, may be enforced by a suit for specific performance [Skinner v. Skinner , 
(1929) 33 C.W.N, 1150 P.C., is superseded by these amendments], independent of 
the provisions of s. 53A of the Transfer of Property Act. Hence, for a suit for 
specific performance it is immaterial whether the unregistered contract has been 
part performed or not, except in the case of a contract to lease, which comes 
under sec. 27A of the Specific Relief Act (which requires part performance for a 
suit for specific performance of an unregistered contract to lease). 

5 Probodh v. Dantmara Tea Co., (1939) 44 C.W.N. 145 P.C. 

6 S. N. Banerji v. K, L. & S. Co., (1941) 46 C.W.N. 374 P.C. 
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to the rule of equity in Walsh v. Lonsdale‘ in that both seek to 
give relief, under certain circumstances, to parties who have entered 
into an agreement to transfer immovable property, but a formal con¬ 
veyance has not yet been executed. 

But there are important points of difference between the two 
doctrines. The doctrine of Walsh v. Lonsdale is that if the defendant 
in an action of ejectment had a subsisting right to enforce specific 
performance of the contract entitling him to remain in occupation of 
the land, it would furnish a complete defence to the action. The 
equity in Maddison v. Alder son, on the other hand, affords relief in 
eases where the agreement cannot be proved or specifically enforced 
for want of any evidence in writing as required by the Statute of 
Frauds. In other words, in order to invite the application of Walsh 
v. Lonsdale, there must be a contract which is capable of being 
legally proved, and a subsisting right to enforce the contract 
specifically. Thus, it would not apply if the contract be oral, for 
the Statute of Frauds prevents it from being legally proved. Again, 
though the rule is attracted only if the intending lessee has entered 
into possession, the equity does not depend on the fact of part 
performance, but on the fact that the contract is a valid contract 
which is specifically enforceable at the time when the subsequent 
action is brought. On the other hand, the equity in Maddison v. 
Alderson is invoked to aid the plaintiff in a suit for specific perform¬ 
ance or the defendant in a suit for ejectment where the contract sought 
to be enforced is a parol contract, not capable of being proved at 
law, but which has been performed in part by delivery of possession 
or some other act which is unequivocally referable to the contract 
itself. Maddison v. Alderson , thus, gives the defendant higher 
rights, making it unnecessary for him to have specific performance 
of the contract. 

II. Part Performance and Equitable Estoppel. —1. The 

doctrine of part performance should not be confused with that of 
equitable estoppel or ‘estoppel by acquiescence’. Where A builds on 
land which he thinks is his, but is really B' s, and B knowing of A' s 
mistake, encourages A to build either directly or by abstaining from 
asserting his legal right, equity will intervene for the protection of 
A, and prevent B from ejecting A. This rule is known as that of 
equitable estoppel, and is usually referred to as the rule in Ramsden 
v. Dyson, (1865) l H.L. 129. The doctrine of part performance, as 
it is propounded in s. 53A of the Transfer of Property Act also 
prevents an owner of land from ejecting another who has no legal 
title to the land,—but in this case, the latter person comes upon the 
land under an otherwise valid agreement to convey title to him, but 
the agreement is not provable at law owing to defect in statutory 
form. In the case of equitable estoppel, the person who seeks the 

7 The doctrine in Walsh v. Lonsdale, does not apply in INDIA. [See 
pp. 37-38, ante]. 
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equity has no such agreement in his favour and enters as a bare 
trespasser or under an incomplete agreement, but relies upon an* 
implied contract or estoppel against the owner by reason of some 
subsequent conduct or statement. 

2. The doctrine of equitable estoppel was thus formulated in> 
Duke of Leeds v. Amherst [(1846) 78 R. R. 47]— 

“If a party having a right stands by and sees another dealing with the 
property in a manner inconsistent with that right and makes no objection while 
the act is in progress, he cannot afterwards complain.’* 

The conditions necessary for the application of the above rule 
were thus laid down in IVilmott v. Barber [(1880) IT) Ch. D. 96 

(««)]— 

(i) The defendant must have made a mistake about his rights. 

( ii) The plaintiff must know the existence of his better title which* 
is inconsistent with that claimed by the defendant, (in) The plaintiff 
must know that the defendant has made a mistake as to his rights. 
(iv) The defendant must have expended money or done some act on* 
the faith of his mistaken belief, (v) The plaintiff must have encourag¬ 
ed the defendant to spend the money or do the act, either directly, 
or by abstaining from asserting his right. 

3. What is known as the rule in Ramsden v. Dyson [(1866) 1 
1 H.L. 129 (770)] is an application of the above general rule— 

“If a man, under a verbal agreement with a landlord for a certain interest 
in land, or, what amounts to the same thing, under an expectation created or 
encouraged by the landlord, that he shall have a certain interest, takes possession 
of such land, with the consent of the landlord, and upon the faith of such promise 
or expectation, with the knowledge of the landlord, and without objection by him, 
lays out money upon the land, a Court of equity will compel the landlord to give 
effect to such promise or expectation.** 

4. If the defendant has no mistake about his rights, the rule 
does not apply—• 

“If, on the other hand, a tenant being in possession of land, and knowing 
til** nature and extent of his interest, lays out money upon it in the hope or 
expectation of an extended term or an allowance for expenditure, then if such- 
hope or expectation has not been created or encouraged by the landlord, the 
tenant has no claim which any Court of Law or Equity can enforce.’* [Ramsden 
v. Dyson , (1866) 1 H.L. 129]. 8 

§132A. Application of the rule of equitable estoppel in India. 

1. It should first be pointed out that the rule in Ramsden v. 
Dyson goes far beyond the rule enacted in s. 51 of the Transfer of 
Property Act, which is founded on the maxim, “He who seeks, 
equity, must do equity” [see p. 28, ante]. Section 51 of the 
Transfer of Property Act says— 

“When the transferee of immoveable property makes any improvement on 
the property, believing in good faith that he is absolutely entitled thereto, and he 
is subsequently evicted therefrom by any person having a better title, the transferee 

8 Vallabhdas v. Development Officer, (1929) 53 Bom. 589 P.C. 
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has a right to require the person causing the eviction either to have the value of 
improvement estimated and paid or secured to the transferee, or to sell his interest 
in the property to the transferee at the then market value thereof, irrespective 
of the value of such improvement.** 

The equitable principle underlying s. 51 has been applied in 
India even to cases where the person building is not a ‘transferee*, 
but builds under any bona fide claim of title. 9 " 10 

Illustration. 

Before notification under the Land Acquisition Act, Government took posses¬ 
sion of the Appellant’s land and erected buildings thereon, and issued notice only 
after the buildings were completed. Held, that before the acquisition, Govern¬ 
ment were in possession not as trespassers but under colour of such title that the 
buildings had not become the property of the Appellant but that he was entitled 
to compensation till notification, on the basis of interest on the value of the 
land. 10 

2. The principle contained in s. 51 of the Transfer of Property 
Act differs, as Sir D. F. Mulla points out [T. P. Act, 2nd Ed. 
p. 215], from the wider principle of estoppel by acquiescence as laid 
down in Ramsden v. Dyson or Beniram v. Kundanlal 11 [see below ], 
in the following respects : 

(i) The equity in Ramsden v. Dyson rests on the doctrine 
of estoppel, which again arises out of a presumption of contract, 11 " 13 
while the rule contained in s. 51 is founded on the maxim “He who 
seeks equity must do equity’* and there is no reference to any implied 
contract. 

(ii) The rule of estoppel prevents the owner from evicting at 
all; s. 51 does not prevent eviction but merely puts him upon 
equitable terms as to compensation with an option to sell his interest 
to the person sought to be evicted. 

(Hi) The rule of estoppel looks to the conduct of the plaintiff 
who seeks to evict; s. 51 looks to the conduct of the defendant, 
viz., whether he made the improvement in bona fide belief that he 
had an absolute title. 

3. The rule contained in s. 51 of the Transfer of Property Act 
does not bar the application, in India, of the wider rule enunciated 
in Ramsden v. Dyson , and, if the conditions laid down therein are 
satisfied, plaintiff will be precluded from evicting the defendant at 
all. 13 " 14 

Thus, in Beniram v. Kundan Loll 15 the Privy Council observed 
that the owner of a land cannot sue for ejectment “where he sees 


9 Gobind v. Gooroocharan, (1865) 3 W.R. 71, approved in Narayandas v. 
Jalindra, (1,927) 31 C.YV.N. 965 P.C., and Vallabhdas v. Development Officer , 
(1929) 33 C.W.N. 785 P.C. 

10 Vallabhdas v. Development Officer, (1929) 33 C.W.N. 785 P.C. 

11 Beniram v. Kundanlal , (1899) 21 All. 496 P.C. 

12 Gujrat Ginning Co. v. Motilal, (1935) 40 C.W.N. 417 (427) P.C. 

13 Forbes v. Ralli, (1925) 4 Pat. 707 P.C. 

14 Ahmad v. Secy, of State, (1892) 19 I.A. 203. 

15 Beniram v. Kundan Loll, (1899) 2l All. 496 P.C. 
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another person erecting* buildings upon it, and knowing that such 
other person is under a mistaken belief that the land is his own 
property, purposely abstains from interference, with the view of 
claiming the building when it is erected”. But the rule will not apply 
unless (i) the defendant has a bona fide mistake as to his own rights, 
and (ii) there is such abstinence from interfering on the part of the 
plaintiff which may lead to an implication of contract on his part not 
to interfere with the supposed right of the defendant. 

4. The foundation of the doctrine of equitable estoppel as laid 
down in Ramsden v. Dyson, thus, is the implication of a contract 
or the existence of some fact or statement which the owner is 
estopped from denying. 107 The reference to a ‘contract’ in the 
principle as stated in Beniram v. Kundanlal above, does not mean 
that real consensus between the two parties must have existed, but 
that the conduct of the parties has been such that equity will presume 
the existence of such a contract as a matter of plain implication. 18 

Illustrations. 

1. Plaintiff granted a lease to the defendants “for the purpose of erecting 
buildings for trade”. Defendants then asked for permission to erect a residence 
for his manager. In reply, the plaintiff informed that the lease was a permanent 
one and the defendants had the right to erect buildings but that the rent was 
liable to enhancement. Relying on this assurance, defendant erected the residence. 
Plaintiff then sought to evict the defendant. Held, whatever was the nature of 
the tenancy at its inception, plaintiff was estopped from questioning its perman¬ 
ence and from evicting the defendants in view of the above representation “that 
they (defendants) had a fixity of tenure, although not of rent.” 19 

2. Defendants entered plaintiff’s land as tenants for a limited term and 
erected substantial building without any objection from the plaintiff. Held, that 
defendants were liable to eviction and that the rule of equitable estoppel did not 
apply, for—(a) that the defendants “knew that the plaintiffs were the owners 
of the land and that their own title was limited to their occupation of the land 

as tenants upon the terms and for the period provided by the lease.”; 

(fc) that it was incumbent upon the defendants “to show that the conduct of the 
owner, whether consisting in abstinence from interfering or in active intervention, 
was sufficient to justify the legal inference that they had by plain implication 
contracted that the right of tenancy under which the lessees obtained possession 
of the land should be changed into a perpetual right of occupation”. 120 

3. The Appellant Co. had some land between the lines of a railway and the 

lands of the Respondent Co. By an agreement with the railway at a time when 
both the Companies were under the management of the same person, a siding 
was constructed for use of both the companies. The management of the com¬ 
panies subsequently separated and differences arose and the Appellant Co. sought 
to terminate the passage of the goods of the Respondent Co. over the siding across 
the Appellant’s lands. It was found that the right of Respondent Co. was not 
higher than a license, but the doctrine of equitable estoppel was raised against 
the termination of the way-leave on the ground that the Respondent Co. had been 
—— ---—*—•• . ■' - - ■ ■ — ■ ■> 

lb Canadian Pacific Ry. Co. v. King, A.I.R. 1932 P.C. 108. 

17 Ariff v. Jadunath, (1930) 35 C.W.N. 550 (558) P.C. 

18 Gujrat Ginning Co. v. Motilal , (1935) 40 C.W.N. 417 (427) P.C. 

19 Forbes v. Ralli, (1925) 4 Pat. 707 P.C. [In this case there was a definite 
statement of fact by the plaintiff, attracting the application of s. 115 of the Evi¬ 
dence Act (Ariff v. Jadunath, (1931) 35 C.W.N. 550 (558).] 

20 Beniram v. Kundanlal, (1899) 21 All. 496 P.C. 
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led to rely on an expectation that they would be given a siding. It was found 
that the arrangement was to the benefit of the Respondents and that the Appellants 
had no need to have a way-leave over the Respondent’s land. Held, in the cir¬ 
cumstances no agreement could be inferred as a matter of implication that the 
way-leave was to be permanent. If there had been separate agents for the Appel¬ 
lants and the Respondents, it seems certain that if an agreement had been made, 
there would have been a provision for a way-leave rent and the like. 1 

5. The propositions relating to the equities arising in cases of 
building by one on another’s land may be summarised as follows : 

(i) If he who constructs the building or makes the improvement 
on another’s land is a mere trespasser, he cannot claim compensation 
from the owner of the soil nor has he the right to remove them. 2 
No equity prevents the owner from claiming his land with the benefit 
of all the expenditure made on it, where a stranger builds on it 
knowing it to be the latter’s. 3 

{it) If, however, the person constructing the building or effect¬ 
ing the improvement was in possession of the land under a bona 
fide title or claim of title he can either remove them or obtain com¬ 
pensation for the value of the building or improvement if it is allowed 
to remain for the benefit of the owner of the soil, the option of 
retaining the building, or of allowing removal remaining with the 
latter. This rule applies whether the person who builds is a 
Transferee’ 4 or not 2 provided only he is not a ‘trespasser’ and has 
some bona fide claim of title. The reason is that the English law 
of fixtures, viz., that whatever is affixed to or built on the soil becomes 
a part of it as property of the owner of the soil, has no application 
in India, as it is artificial. 2 * 5 


1 Gtijrat Ginning Co. v. Motilal, (1935) 40 C.W.N. 417 P.C. 

2 Vallabhdas v. Development Officer, (1929) 53 Bom. 589 P.C. 

3 Beniram v. Knndan Lai, (1899) 21 All. 496 P.C. 

4 Section 51, T.P. Act. 

5 Narayandas v. Jatindra, (1927) 31 C.W.N. 965 P.C. 
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II. INJUNCTION. 

§133. What is an Injunction. 

1. An Injunction is a “judicial order, the general purpose of 
which is to restrain the commission, continuance, or repetition of 
some wrongful act of the party enjoined”. Maitland puts it thus— 
“It is an order made by the Court forbidding a person or class of 
persons from doing a certain act, or acts of a certain class, upon 
pain of going to prison as contemners of the Court.” The ground of 
equity jurisdiction in granting injunctions as in specific performance 
was the inadequacy of remedy at law. 

2. Injunctions are either Prohibitive or Mandatory, (a) A 
prohibitory injunction forbids a defendant to do a wrongful act 
which would be an infringement of some right of the plaintiff, legal 
or equitable, (b) A mandatory injunction forbids the defendant to 
permit the continuance of a wrongful state of things that already 
exists at the time when the injunction is issued. While a prohibitory 
injunction takes the form—‘Let the defendant be restrained from 
building any wall to the injury of the plaintiff's right of light', a 
mandatory injunction says—‘Let the defendant be restrained from 
permitting the continuance of any wall to the injury of the plaintiff's 
right of light’. It will appear that a mandatory injunction, in effect, 
calls upon a person to do some positive act; (for instance in the 
example just given, it directs the defendant to pull down the wall 
that exists). The purpose of a mandatory injunction is thus to 
restore a wrongful state of things to their former rightful order. 
And for this very reason that a prohibitory injunction is merely 
restricitive in effect while a mandatory injunction indirectly enjoins 
a positive act, the former was far more common than the latter, and 
even when a mandatory injunction was granted, it was couched in 
negative or prohibitive language [cf. example given above]. Now, 
however, it is made in the positive form ,—of a direct order to do- 
the act. But even now, a mandatory injunction requires a much 
stronger case to be made out than a prohibitory injunction; in general, 
it will not be granted until the plaintiff has proved that the existing 
state of things is wrongful and causes substantial injury. It is on 
this ground that it has been observed that ‘the object of an injunction 
is usually preventive rather than restorative \ 

3. While in respect of the nature of the act enjoined injunctions 
may be divided into prohibitory and mandatory, as regards the time 
of their operation, they may be divided into interlocutory (or tern- 
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porary) and perpetual (or permanent), (a) An interlocutory injunction 
is an injunction granted on an ‘interlocutory application’ after the 
commencement of an action, to preserve the status quo pending trial 
and judgment. It holds good only until the trial of the action on 
its merit or until further orders. In granting an interlocutory or 
temporary injunction the Court does not anticipate the determination 
of the right, but will grant it if the plaintiff can only show that ‘he 
has a fair question to raise as to the existence of the right which 
he alleges, and that the property should be preserved in its present 
condition until such question can be disposed of’ [ Preston v. Luck , 
(1887) 27 Ch. D. 505]. An interlocutory injunction is granted only 
after notice of the application has been given to the opposite party, 
but in urgent cases, it may be granted ex parte. 1 In either case, 
however, the Court will require the plaintiff to give 4 an undertaking 
in damages’; that is to say, the plaintiff shall have to undertake to 
pay any damages which the Court mav award to the defendant, if it 
subsequently appears at the trial that the injunction has been wrongly 
obtained. Such an undertaking is not required from the Attorney- 
General suing on behalf of the Government, (b) A perpetual injunction 
is one which is granted after the trial and holds good without any 
limit of time. While an interlocutory injunction may be granted at 
any time after commencement of the suit, on a prima facie case being 
made out by the plaintiff, a perpetual injunction can be granted only 
after the plaintiff has established his right to it at the trial. It is a 
final determination of the rights of the parties, and restrains the 
defendant for ever from doing the acts complained of. “The per¬ 
petual injunction is in effect a decree, and concludes a right. The 
interlocutory injunction is merely provisional in its nature, and does 
not conclude a right’’ (Kerr). 

§133A, Temporary and Perpetual Injunctions in India. 

1. In India, temporary and perpetual injunctions are defined in 
s. 53 of the Specific Relief Act thus— 

“Temporary injunctions are such as are to continue until a specified time, 
or until the further order of the Court. They may be granted at any period of a 
suit, and are regulated by the Code of Civil Procedure. 

A perpetual injunction can only be granted by the decree made at the hearing 
and upon the merits of the suit: the defendant is thereby perpetually enjoined 
from the assertion of a right, or from the commission of an act, which would be 
contrary to the rights of the plaintiff.” 


1 “In cases of great emergency where irreparable damage may be done to* 
the plaintiff if the defendant is permitted to proceed with the act, an injunction 
may be granted on the application, ex parte , of the plaintiff together with leave 
to serve the defendant with notice of a motion for an injunction immediately after 
the writ is issued. Such injunctions are called interim injunctions, and continue 
in force only until the motion is heard.” 

The injunction thereafter granted on hearing the motion is called interlocutory 
injunction. 
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2. Temporary injunctions are granted under O. 39, rr. 1-2 of 
of the Civil Procedure Code, while perpetual injunctions are dealt 
with in ss. 54-57 of. the Specific Relief Act. 

3. Temporary injunction may be dissolved at any time under 
Or. 39, r. 4 of the C. P. Code, on the defendant's showing sufficient 
cause to the satisfaction of the Court against the oider granting 
the injunction. If a temporary injunction is not dissolved earlier, 
it automatically terminates with the disposal of the suit. 

4. Perpetual or permanent injunction will be dealt with in 
§135, post. 

§134. Principles governing Temporary Injunction. 

The general principles governing temporary and permanent 
injunctions are mainly the same excepting those due to the fact that 
a temporary injunction is granted before the plaintiff* establishes his 
case at the trial. 

O. 39, r. 1 of the C. P. Code provides— 

“Where in any suit it is proved by affidavit or otherwise— 

(a) that any property in dispute in a suit is in danger of being wasted, 
'damaged or alienated by any party to the suit, or wrongfully sold in execution of 
a decree, or 

(b) that the defendant threatens, or intends, to remove or dispose of his 
.property with a view to defraud his creditors, 

the Court may by order grant a temporary injunction to restrain such act, or 
make such other order for the purpose of staying and preventing the wasting, 
damaging, alienation, sale, removal or disposition of the property as the Court 
thinks fit, until the disposal of the suit or until further orders.” 

But all the principles of equity by which the Court will exercise 
its discretion are not codified in these provisions and for these we 
have to refer to the principles laid down in English cases, which are 
generally followed in India, subject to such modifications as may be 
necessary owing to the peculiar conditions and circumstances of the 
country. 

These principles may be summarised as follows : 

(i) Applicant must show a prima facie case . 

1. It has been already pointed out (p. 331, ante), that the only 
•object of a temporary injunction is to preserve the subject-matter of 
the litigation in status quo , until the trial on merits. Hence, in an 
.application for temporary injunction, the plaintiff need not establish 
his title to the right claimed in the suit but need only to make out 
‘a prima facie case \ A prima facie case means “that there is a 
serious question to be tried in the suit and that on the facts before 
the Court there is a probability of his being entitled to the relief asked 
for" [Preston v. Luck, (1887) 27 Ch. D. 497 (506)]. In other words, 
the applicant is not required to make out a clear legal title, but to 
satisfy the Court that he has a fair question to raise (at the trial) as 
to the existence of the legal right which he sets up, or that there are 
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substantial grounds for doubting the existence of the alleged legal 
right, the exercise of which he seeks to prevent ( IVoodroffe), 

2. A prima facie case may be shown by affidavit or otherwise. 
The Court is not called upon to decide which of the parties is right 
in their statement of facts and the Court should, as far as possible, 
abstain from pro-judging the question in the cause (IVoodroffe). 

“The real point is, not how these questions ought to be decided at the 
hearing of the* cause, but whether the nature and the difficulty of the questions is 
such that it was proper that the injunction should be granted until the time for 
deciding them should arrive’’ [ Walker v. Jones, (1885) L.R. 1 P.C. 50], 

Illustration . 

Plaintiff company manufactured thermionic valves with highly-skilled 
workers. Defendant company, a new-comer in the field and a rival of the plain¬ 
tiff, secretly procured the workers of the plaintiff company to work for them in 
their spare time and to put at their disposal their skill and experience so that their 
rival business might succeed. Plaintiffs sought an interlocutory injunction to 
restrain the defendants to employ any of the plaintiff’s employees so as to cause 
such employees to commit breach of their contract or duty towards the plaintiffs. 
There was no written contract. Held, that prima facie, there was breach of an 
implied term of fidelity as between the plaintiffs and the employees, even though 
a different view' might be taken on fuller evidence at the trial. The facts disclosed 
on the affidavits disclosed “a substantial question to determine at the trial”, and 
hence a prima facie case was established [Hivac Ltd. v. Park Loyal Ltd., (1946) 
1 A.E.R. 350 (C.A.)]. 

3. From the above principle it follows that where the plaintiff 
asks for a temporary injunction in a suit for perpetual injunction, 
the Court should grant the temporary injunction, if the effect of not 
granting such an injunction will be to deprive the plaintiff for ever 
of the right claimed by him in the suit. Of course, the perpetual 
injunction sought for must not prima facie be of such a nature as 
the Court will not grant. 

Conversely, the Court should not, as a rule, grant an inter¬ 
locutory injunction in a case where the effect of granting such an 
injunction on motion will be to give the plaintiff the entire or sole 
relief claimed in the suit. The Court would not depart from the 
rule except where the parties consent to treat the motion as the trial, 
or where there is grave urgency and apprehension of serious injury 
to the applicant [Dodd v. Amalgamated Marine Workers, (1924) 
93 Ch. 65 (105)]. 

4. A temporary injunction will not be granted where the plain¬ 
tiff fails to make out a prima facie case. Thus, if it be a suit for 
specific performance, and the plaint discloses prima facie that it is 
a contract of which the Court cannot or will not grant specific 
performance, no temporary injunction will be granted only because 
it will not harm the defendant. 

(it) Applicant must show that the injunction is necessary to 
protect him from irreparable injury . 
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1. “Irreparable injury’’ does not mean that there must be no 
physical possibility of repairing the injury; all that is meant is that 
the injury is a serious one, or at least a material one, and not 
adequately reparable by the remedy of damages . “Inadequacy of 
damages”, on the other hand, means that the damages obtainable 
are not such a compensation as will, in effect , though not in specie, 
place the parties in the position in which they formerly stood 
(Spelling, quoted in Woodroffe). Thus, the fact that the amount of 
damages cannot be ascertained in money may constitute irreparable 
damage. Shortly speaking, irreparable injury means ‘injury which 
cannot be compensated in damages’ f Moghul Steamship Co. v. Mc¬ 
Gregor , (1885) 15 Q.B.D. 486]. 

For instance, neither a perpetual nor a temporary injunction is 
available to a building contractor when the owner rescinds the contract 
wrongfully. The remedy of the contractor is to sue for damages. 

2. O. 39, rule 1 (a) of the Civil Procedure Code suggests that 

in India, it is an irreparable injury, without more, if the property 
in dispute in a suit is “in danger of being wasted , damaged or 
alienated by any party to the suit, or wrongfully sold in execution 
of a decree”. The words “any party” in the above rule also suggests 
that though ordinarily it is the plaintiff who is entitled to a temporary 
injunction, in a suit regarding property, the defendant may also 
seek a temporary injunction to prevent waste or alienation, provided 
he makes a prima facie case to the right he claims over the property 
(e.g., where the defendant sets up a right of tenancy in the land in 
dispute). • 

3. In determining ‘irreparable injury’, the Court should have 
regard to the circumstances of Indian society and not merely to 
English decisions applicable to different conditions. Thus, in India 
it has been held that in a suit for partition brought by a Hindu 
co-sharer of a family dwelling house against an execution purchaser 
of the undivided interest of his co-sharer, the plaintiff is entitled to 
obtain a temporary injunction restraining the defendant from executing 
his decree for possession pending the partition suit, though such an 
injunction might not be available in England. The reason is— 

“A forced joint occupation in this fashion of an undivided dwelling house 
by an intruder, even though he be an owner, against the will of the resident Hindu 
co-parcener, amounts to a proprietary injury which the latter is not in equity called 
upon to sustain, and for which pecuniary damages would not be compensation". 2 

The same principle is applicable to Mahomedan society. 

(Hi) The balance of convenience must be in favour of granting 
the injunction. 

1. This rule is known as the principle of ‘balance of convenience’, 
but in fact it is the balance of inconvenience which the Court is to 
see in granting an injunction—“on which side will lie the balance of 

2 Anant v. Mackintosh , (1871) 6 B.L.R. 571. 
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inconvenience, if the injunction do not issue” [Doherty v. Allman, 
(1878) 3 A.C. 709]. The plaintiff must show that the mischief or 
inconvenience which is likely to arise in consequence of withholding 
the injunction is greater than the mischief or inconvenience that is 
likely to be caused to the other party if the injunction is granted. 

2. The question of balance of convenience, however, does not 
“arise until the plaintiff has made out a prima facie case [Doherty v. 
Allman, (1887) 27 Ch. D. 497]. 

§135. Principles on which the Court acts in granting or refusing 
Permanent Injunction. 

(A) England. 

Since the fusion of law and equity by the Judicature Acts, both 
injunction and damages may be obtained from the same Court and 
in the same action,—they are no longer alternative remedies. The 
distinction between the two remedies has not however been blurred. 
As Maitland points out, “while the remedy by damages is a matter 
of strict right, the remedy by injunction is discretionary”. Thus,— 

(i) An injunction will not be granted where there has been 
no substantia] damage, or pecuniary damages will be an adequate 
relief. A claim for damages is a matter of right, but a claim for 
an injunction, being equitable, is a matter for judicial discretion. 
Thus, in some cases of tort where the plaintiff has not suffered any 
substantial damages or injury, the Court will award him even 
nominal damages merely because some right has been infringed, but 
it will not interfere by injunction because the wrong though a tort, 
has done no real damage. For example, in a case where some young 
people were alleged to have disturbed game by hunting for moths on 
a highway, the Court refused injunction but awarded damages of 
Is. only, and at the same time ordered the plaintiff to pay the whole 
of the defendant’s costs [Fielden v. Cox, (190G) 22 T.L.R. 411]. 

(ii) Then in exercising this discretion, the Court may consider 
the plaintiff’s conduct, whereas in an action for damages conduct of 
parties matters little. Thus injunction will be refused on the ground 
of laches or unreasonable delay in bringing the action; but to an 
action for damages, delay is no defence unless the case falls within 
the Statutes of Limitation. Even apart from delay, acquiescence 
will be a ground for refusing injunction. 3 

(iit) Similarly, the Court will not grant it when it will be 
needlessly oppressive, unjust or inconvenient to the defendant. The 
Court will ‘regard the balance of convenience 9 specially in granting 
mandatory injunctions. Though the defendant may be in the wrong, 
an injunction, say, to pull down his wall will not be granted if it will 
inflict on him more harm than he deserves, considering all the facts 

3 Leeds v. Amherst, (1846) 41 E.R. 886. 
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as well as the conduct of the parties. (It must be noted, however, 
that in granting injunction to restrain a breach of contract, the 
question of ‘balance of convenience’ is absolutely immaterial. See 
post). 

(B) India. 

1. While s. 53 gives the meaning of a perpetual injunction, 
(p. 331, antc) y ss. 54-57 lay down the principles according to which 
perpetual injunction would be granted. 

2. The cases in which a perpetual injunction may be granted 
are of two classes (». 54). The object of such injunction is to prevent 
the breach of an obligation existing in favour of the applicant,, 
whether expressly or by implication. But such obligation may either 
arise out of a contract or otherwise. Different principles are 
applicable in the two classes of cases : 

(A) In rhe case of contractual obligations, the same principles 
as govern the granting of specific performance also govern the grant¬ 
ing of injunction. These will be explained more fully hereafter. 

(B) In other cases, plaintiff can get an injunction if he can show 
that the defendant lias a legal duty or obligation towards him and 
that by the non-performance of such duty or breach of that obligation, 
plaintiff’s right to or enjoyment of his property has been materially 
affected. Such injury is deemed to exist in the following cases : 

“(a) where the defendant is trustee of the property for the plaintiff; 

(b) where there exists no standard for ascertaining the actual damage 
caused, or likely to be caused, by the invasion ; 

(c) where the invasion is such that pecuniary compensation would not afford’ 
adequate relief; 

(d) where it is probable that pecuniary compensation cannot be got for the 
invasion; 

(e) where the injunction is necessary to prevent a multiplicity of judicial 
proceedings.” 

3. The discretionary nature of the relief is explained in s. 54 a & 
follows : 

“When the defendant invades or threatens to invade the plaintiff’s right to, 
or enjoyment of property,_the Court may grant a perpetual injunction in the fol¬ 
lowing cases, namely :— 

(b) where there exists no standard for ascertaing the actual damage caused' 
or likely to be caused by the invasion; 

(c) where the invasion is such that pecuniary compensation would not afford 1 
adequate relief; 

(d) where it is probable that precuniary compensation cannot be got for the 
invasion.” 


Illustrations. 

(>) In the course of A’s employment as a vakil, certain papers belonging to 
his client, B, come into' his possession. A threatens to make these papers public, 
or to communicate their contents to a stranger. B may sue for an injunction to 
restrain A from so doing. 
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(it) A is B’s medical adviser. He demands money of B, which B declines to 
pay. A then threatens to make known the effects of B’s communications to him 
as a patient. This is contrary to A’s duty, and B may sue for an injunction to 
restrain him from so doing. 

(Hi) A rings bells or makes more other unnecessary noise so near a house as 
to interfere materially and unreasonably with the physical cogn.fort of the occupier. 

B may sue for an injunction restraining A from making the noise. 

(iv) A pollutes the air with smoke so as to interfere materially with the 
physical comfort of B and C, who carry on business in a neighbouring house. B 
and C may sue for an injunction to restrain the pollution. 

(v) A infringes B’s patent. If the Court is satisfied that the patent is valid 
and has been infringed, B may obtain an injunction to restrain the infringement. 

4. It has already been pointed out that—the jurisdiction of the 
Court to grant or to refuse injunctions, temporary or perpetual, is 
discretionary, that is, the granting or refusing to grant injunctions 
is a matter of discretion for the Court and is not a matter of right in 
either party. In granting or withholding an injunction, a Court 
should exercise a judicial discretion, and should weigh the amount 
of substantial mischief done or threatened to the plaintiff and compare 
with that which the injunction, if granted, would inflict upon the 
defendant. The discretion of the Court must not be arbitrary and 
capricious, that is, it should not depend merely upon its pleasure, 
but must be sound and reasonable and guided by the principles of 
justice, equity and good conscience. 

Broadly speaking, a Court will not issue an injunction in circum¬ 
stances where it would not have granted specific performance. 
Hence, the grounds upon which the discretionary relief of specific 
performance is refused (pp. 285-ti, ante) y are also applicable in the case 
of injunction. Thus, where damages would afford an adequate 
remedy to the party, injunction would not be granted. Again, it 
ought to be applied only in very clear cases; otherwise, instead of 
being an instrument to promote the public as well as private welfare, 
it may become a means of extensive and irreparable injustice (Story). 
Thus, 

Where the appellants failed to show T that the respondents had 
interfered with the enjoyment of any right vested in the appellants, 
and the invasion, if any, of the latter’s right was of a theoretical and 
trivial character, and if the injunction were granted, far more injury 
would be inflicted on the respondent than any advantage which the 
appellants could derive thereform, it was held by the Privy Council, 
that no injunction should issue. 4 

4. The cases in which injunction is never granted in India will 
be dealt with separately. 

4 Tituram v. Cohen , 33 Cal. 203 P.C. 


22 
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§136. Cases in which injunction will be granted. 

Leaving aside the case of orders to restrain judicial proceedings, 
the more important cases where injunctions are granted, fall into 
two broad classes : (1) to prevent torts (i.e., wrongs independent of 
contract), and (II) to restrain breaches of contract. 

(I) Injunctions in Cases of Tort: 

1. As Maitland observes, “A very large part of the whole 
province of Tort is a proper field for the injunction.” In restraining 
wrongful acts, Equity follows the maxim “where there is a right, 
there is a remedy for its violation,” and consequently, it is not possible 
to make an exhaustive enumeration of the various torts the commission 
of which is restrained by injunction. As a matter of fact, “the only 
torts that lie outside the field of injunctions are assault and battery, 
fasle imprisonment and malicious prosecution” [Maitland}. The 
ground upon which they are excluded is that in most cases these 
wrongs will not only be torts but crimes as well : and Equity as a 
Civil Court has no jurisdiction to prevent the commission of acts 
which are criminal. But with these exceptions, ‘it would be hard 
to find a tort which might not in a given case be a proper subject 
for an injunction; indeed, there are many rights which are chiefly, 
if not solely, protected by injunction—the remedy by action of 
damages being most inadequate’. 

2. For example, it was the Chancery’s power to issue injunction 
that gave rise to the doctrine of Equitable Waste. ‘Waste is a 
material alteration of things forming an integral part of the inheritance 
(property) made by a limited owner such as the life tenant, to the 
injury of the remainderman.’ The expression ‘equitable waste’ does 
not mean ‘waste which is equitable,’ but waste ‘which is so inequit¬ 
able that it would be restrained in Equity, although allowed at Com¬ 
mon Law’. Common Law afforded relief against waste bv the remedy 
of damages. Legal Waste or (waste recognised by Law) was either 
(a) voluntary, i.e., an offence of commission, e.g., pulling down a 
house, cutting timber, or ( b ) permissive, i.e., an offence of omission, 
e.g., allowing the land to go out of repair. But the remedy at law 
proved inadequate, because in some cases it would not afford any 
relief at all—and here Equity interfered. Thus, a tenant for life, 
expressly made unimpeachable for waste, (i.e. when he was given 
power to commit waste by the grantor), could commit any waste at 
Common Law. But the Court of Chancery would restrain him by 
injunction from committing wanton destruction, e.g., cutting down 
ornamental timber, pulling down the family mansion [Vane v. Bernard , 
(1716) 2 Vern. 738]. Such wanton destruction would be ‘equitable 
waste.’ Since the Judicature Act, 1873, both legal and equitable 
waste may be restrained by injunction. But injunction will not be 
granted to restrain permissive waste, for in this case the remedy of 
damages is adequate. The Judicature Act further provides expressly 
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that injunction may be granted to prevent ‘threatened or apprehended 
waste or trespass' in any case the Court shall think fit. 

3. Of the torts the commission of which will be restrained by 
injunction, we may mention some others,— nuisance; libel or slander 
[cf. p. 343 post] ; infringement of copyright, patents, and trade-marks; 
expulsion from club or society etc. The Court may award damages 
in lieu of or in addition to an injunction. But, as stated above, 
whether the Court will grant an injunction or award damages, is a 
question for judicial discretion to be exercised with regard to the 
‘balance of convenience’ [cf. pp. 335, 337, ante], 

4. The more important of these specific torts may now be dealt 
with separately. 

(f) Injunction to restrain Nuisances. 1. As a general rule, 
equity does not interfere by injunction in the case of a private nuisance 
unless it is so serious that damages would not be an adequate com¬ 
pensation. Where the injury is irreparable and is not susceptible of 
being adequately compensated by damages, equity will interfere by 
injunction, unless the nuisance is legalised by statute. Thus equity 
will grant injunction in cases of— (a) Darkening of ancient lights. 
(b) Obstruction of air. (c) Disturbance of right to lateral support. 
id) Pollution of streams injuring riparian owners. ( e ) Smoke or nox¬ 
ious fumes visibly diminishing the value of property. 

2. It should be clearly noted that injunction would not be granted 
to restrain trifling inconveniences and before granting the injunction, 
the Court must be reasonably satisfied that the act, if allowed to be 
committed must result in an actionable nuisance. 

“If the thing sought to be prohibited is itself a nuisance, the Court will 
interfere to stay irreparable mischief without waiting for the result of a trial, 
but, where the thing to be restrained is not unavoidable and in itself noxious but 
only something which may according to circumstances prove so, the Court will 
refuse to interfere till the matter is decided at law. The Court will be very slow 
to interfere where the thing to be stopped may very possibly be prejudicial to 
none" [Earl of Ripon v. Hobarta , M. & K. 140], 

3. In the case of continuing nuisances and disturbance of ease¬ 
ments, however, once the legal right is proved and its violation, the 
Court grants an injunction almost as a matter of course, to prevent 
the recurrence of such violation, for the very fact that the injury is 
continuous makes it irreparable in the sense of grievous and intoler¬ 
able [Att. Gen . v. Cambridge Co., (18G8) 4 Ch. 81]. It is refused 
where the violation of the right is only trivial or the plaintiff is guilty 
of laches [Cowper v. Laidler , (1903) 2 Ch. 341]. But proof of actual 
damage is not necessary where the wrong is recurring [Clowes v. 
Staffordshire Co., (1878)'8 Ch. 142]. 

(a) Obstruction of light and support . 

(A) England .—Of these^ cases of obstruction of light and air 
deserve a fuller treatment: 
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(i) A person has no 'natural’ right to the light coming to his 
building laterally, as it would involve a serious restriction of the 
natural right of the owner of adjacent land to build as he pleases. But 
he can acquire a right to lateral light, i.c., light coming over the 
adjoining space, (a) bv grant, or (b) by prescription. He can by pres¬ 
cription 5 acquire a light coming to his building through definite aper¬ 
tures like windows. When the right is acquired by prescription, the 
apertures are called ‘ancient lights ’. 

(ii) An injunction will be granted to restrain a darkening or obs¬ 
truction of ancient light, provided it is shown that there has been a 
substantial diminution of light, so as to interfere with the ordinary use 
of the plaintiff’s premises. "The owner or occupier of the dominant 
tenement is entitled to the uninterrupted access through his ancient 
windows of a quantity of light, the measure of which is what is re¬ 
quired for the ordinary purposes of inhabitancy or business of the 
tenement, according to the ordinary notions of the mankind” [Colls v. 
Home & Colonial Stores Ltd., (1904) A.C. 179]. The plaintiff must 
therefore prove not a mere obstruction or diminution of the light pre¬ 
viously enjoyed, but that sufficient light is not left for the ordinary 
purposes of inhabitancy or business, according to the ordinary notions 
of mankind. 

(iii) Similarly, a right to air coming laterally to a premises 
through apertures may be acquired by prescription, and an injunction 
will be granted to restrain an interference with such right. But in 
England, the right to air is treated differently from the right to light. 
While an action for obstruction of light lies on proof of substantial 
interference with comfort as explained above, an action for obstruction 
of air is allowed only on proof of danger to health or something very 
nearly approaching it [City of London Brewery Co. v. Tennant, (1893) 
L.R. 9 Ch. App. 221]. 

(iv) A prohibitory injunction restraining the defendant from 
proceeding with an intended building is more easily obtainable than a 
mandatory injunction ordering him to pull down a completed building. 
But a mandatory injunction will be granted if the defendant, after 
service of notice, hurries on with his building in the hope that once 
completed, the Court might decline to order him to pull down [Daniel 
v. Ferguson, (1891) 2 Ch. 27]. 

(B) India. 

1. The law of prescriptive acquisition of an easement of light or 
air is contained in s. 26 of the Limitation Act and s. 15 of the Indian 
Easements Act, the two provisions being similar as to the mode and 
period of enjoyment required for acquisition of the right by prescrip¬ 
tion. The conditions laid down for acquisition of the prescriptive 
right 5 are— 


5 S. 26 of the Indian Limitation Act and s. 15 of the Indian Easements Act. 
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(i) The right should be enjoyed— 

(a) peaceably; (b) as an easement; (c) as of right; (d) openly 
except in the case of light and air and (e) without interruption. 

(ii) The enjoyment must be for a period of 20 years. [If the 
property over which the right is claimed belongs to Government, 
period of enjoyment must be 60 years]. 

{in) In the suit in which the right is contested, it must be 
proved that the obstruction complained of has taken place within two 
years preceding the suit and that before such obstruction, the 20 years’ 
user had been completed. 

2. As to the amount of obstruction that will constitute an action¬ 
able nuisance, the principles of English law have been followed so far 
as the right to light is concerned. 

S. 33 of the Easements Act expressly provides that it must be a 
substantial interference in the English sense. It provides thus : 

“The owner of any interest in the dominant heritage, or the occupier of 
such heritage, may institute a suit for compensation for the disturbance of the 
casement, or of any right accessory thereto : provided that the disturbance has 
actually caused substantial damage to the plaintiff. 

Explanation I .—The doing of any act likely to injure the plaintiff by affect¬ 
ing the evidence of the easement, or by materially diminishing the value of the 
dominant heritage, is substantial damages within the meaning of this section. 

Explanation II .—Where the easement disturbed is a right to the free passage 
of light passing to the openings in a house, no damage is substantial within the 
meaning of this section unless it falls within the first Explanation, or interferes 
materially with the physical comfort of the plaintiff, or prevents him from carrying 
his accostomed business in the dominant heritage as beneficially as he had done 
previous to instituting the suit.” , 

lhere is, of course, no corresponding provision in any statute law 
in those States where the Indian Easements Act does not apply. 6 
But the English law as enunciated in Colls v. Home & Colonial Stores , 
(see p. 340, ante) has been applied in those territories, the leading case 
being that of Paul v. Robson [ (1014) 18 C.VV.N. 933 P.C.], wnere it 
has been held that to constitute an illegal obstruction to light, it is 
not sufficient for a plaintiff to show that he has less light than he en¬ 
joyed previously, or his premises cannot be used for all the purposes 
to which they might otherwise be applied; to maintain an action there 
must be substantial interference with the plaintiff’s comfortable or 
profitable use of his dwelling house or business premises according to 
the ordinary notions of persons in the locality . The test is not how 
much light has been taken, and is the remaining amount of light such 
as to materially lessen the enjoyment and use of the house, but the 
test really is how much light is left, and is that sufficient for the com¬ 
fortable use and enjoyment of the house according to the ordinary re¬ 
quirements of persons in the locality. In determining whether or not 
the quantity of light which the owner of the dominant tenement will 

6 The Easements Act has been extended only to Madras, Bombay, Madhya 
Pradesh, Oudh, Ajmer-Merwara, Coorg. 
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continue to enjoy after the obstruction, is sufficient, regard will be had 
to the light coming from other sources which the dominant owner is 
by grant or prescription entitled to receive. 

3. Similarly, a right to air coming laterally to a premises through 
apertures may be acquired by prescription. But in England, the right 
to air is treated differently from the right to light. While an action 
for obstruction of light lies on proof of substantial interference with 
comfort as explained above, an action for obstruction of air is allowed 
only on proof of danger to health or something very nearly approach¬ 
ing it [City of London Brewery Co. v. Tennant, (1803) L.R. 9 Ch. 
App. 221]. 

But ventilation of houses is of much greater importance in India 
than in England. Accordingly, the Indian Easements Act (s. 33) places 
light and air on the same footing and allows an action for interference 
with the right to air when it materially affects the physical comfort of 
the plaintiff, though it is not injurious to his health. This seems to 
be the law also in those States where the Easements Act does not 
apply. 7 

4. Subject to the general principles governing the granting of 
injunction, an injunction will be issued where there has been an ‘ac¬ 
tionable nuisance’ according to the foregoing rules. 

(b) Injury to lateral support. —Every owner of land has a right 
to the support of his land in its natural state. It is not an easement ; 
it is a right of property. In a suit for injunction restraining the 
defendant from interfering with plaintiff’s right of support, it is not 
necessary to show that the plaintiff has sustained actual damage. It 
is sufficient to show that the injury is imminent and certain to result 
from the defendant’s acts. Where an act threatening danger to a 
person’s land is such that injury will inevitably follow, a Court may 
grant perpetual injunction restraining the continuance of that act, even 
though no damage has actually occured before the institution of the 
suit. 

(2) Disturbance of an easement. —1. S. 35 of the Easements 
Act provides— 

“Subject to the provisions of the Specific Relief Act, 1877, sections 52 to 57 
(both inclusive), an injunction may be granted to restrain the disturbances of an 
easement— 

(a) if the easement is actually disturbed—when compensation for such dis¬ 
turbance might be recovered under the chapter: 

( b) if the disturbance is only threatened or intended—when the act threat¬ 
ened or intended must necessarily, if performed, disturb the easement. '* 

While in England, injunction is prima facie granted in cases of 
disturbance of easement, in India, the general rule that no injunction 
would issue where damages would afford an adequate remedy is also 
applicable to cases of disturbance of easements. In practice, however, 

7 Bagram v. Khettranath, 3 B.L.R. 18; Madhoosoodun v. Bissonath, IS 
B.L.R. 361. 
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in such cases, damages are usually awarded, for, in cases like obs¬ 
truction to the right to light *and air, 8 9 it is difficult to say that the 
injury can be adequately remedied by an injunction. 

2. If, however, the injury to the plaintiff’s right is small and is 
capable of being estimated in money, and the case is one in which the 
plaintiff has suffered injury but has disentitled him to injunction by his 
conduct or laches, damages may be awarded instead of injunction. 
Thus, damages were awarded in the following cases in lieu of 
injunction : 

(a) Where the obstruction complained of did not render the plaintiff’s house 
uninhabitable but nevertheless reduced Its market value.* 

(b) Where the damage was comparatively small and the plaintiff could at a 
moderate expense so alter or re-arrange his premises as to neutralise the effect 
of the defendant’s construction which darkened the plaintiff’s windows. 10 

3. Where the injury is only threatened or apprehended, plaintiff 
must show that the alleged right is in imminent danger of being vio¬ 
lated and that the apprehended damage to follow the violation of the 
plaintiff’s right would be substantial. 

(3) Libel. 

(A) England. 

Before the Judicature Acts, an injunction would not be granted to 
restrain the publication of a libel, either before, or after trial because, 
—(a) the publication of libel was usually a crime, and the Court of 
Chancery had no jurisdiction in criminal matters ; and (b) the question 
whether there was a libel or not in a given case being a question to 
be properly decided by a jury, the Court of Chancery was not com¬ 
petent to deal with it—for it knew no trial by jury. But after the 
Judicature Acts, by virtue of the fusion of the two systems of Courts, 
the High Court claimed the power of granting injunction against the 
publication of a libel which had been conferred upon the old Common 
Law Courts by a former Statute (the Common Law Procedure Act, 
1854). Consequently, any Division of the High Court may now re¬ 
strain by injunction the utterance or repetition ot libels either (f) at 
the trial (by a perpetual injunction) or ( ii) before the trial (by an 
interlocutory injunction), and its power is only limited by what is just 
and convenient. 

The Judicature Act did not lay down the conditions upon which 
the Court would grant injunctions. The following principles have 
however been established in subsequent cases, showing the circum¬ 
stances in which it would be just and convenient to grant injunction in 
cases of libel ( Odgers on Libel and Slander ) : 

I. At the final hearing. —If the Court sees any reasons to appre¬ 
hend any repetition of the publication which would be injurious to the 
plaintiff, an injunction will be granted to restrain further publication, 

8 Esa v. Jacob, 20 M.L.J, 291, 

9 Sultan Nawaz v. Rustomji , 20 Bom. 704. 

30 Boy son v. Deane, 22 Mad. 251. 
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II. On interlocutory application. —An mterlocutory injunction 
against the publication of a libel will riot be readily granted. For, in 
an action of libel the defendant has a right to trial by jury, and he 
may at the trial set up the defence that the libel is true, and if the 
jury finds the plea to be true, the publication of the alleged libel will 
be no civil wrong at all. Hence, the Court will not, by granting an 
interlocutory injunction before the trial, assume that the defendant 
will hot be able to establish such a defence at the trial [ Bonnard v. 
Pearyman , (1891) 2 Ch. 269]. So it has been observed that the power 
to grant interim injunction in cases of libel “is of a delicate nature ; 
it ought only to be exercised in the clearest cases” [Coulson v. 
Coulson , (1887) 3 T.L.R. 846]. The Court will not grant an inter¬ 
locutory injunction— 

(i) Unless the words are so clearly libellous that if a jury found 
them to be libellous, the Court of Appeal would set the verdict aside 
as unreasonable. 

(ii) If the words are such that a jury might properly find them 
to be a fair comment on a matter of public interest; or a fair and 
accurate report of judicial proceedings ; or if the occasion of publication 
is privileged. 

( Hi ) Where the defendant has pleaded or intends to plead a 
justification, unless the Court is satisfied that there is no reasonable 
prospect that the defendant will succeed at the trial in proving his 
words true. 

(iv) Unless there is some evidence that the defendant intends 
to continue the circulation of the words complained of. 

(v) Jf the injury done to the plaintiff can be fully compensated 
by damages. 

(-zu) Where the plaintiff has, by delaying the proceeding or by 
other conduct, disentitled himself to such reliet. 

(B) India. 

No general principles relating to this subject are laid down in the 
Specific Relief Act and, accordingly, the English principles will be 
followed. The illustrations to ss. 54-5, however, suggest that injunc¬ 
tion to restrain the publication will be granted where (a) it is injurious 
to plaintiff’s proprietary rights, or (b) where the threatened libel consti¬ 
tutes the offence of ‘defamation’ under Ch. XXI of the Indian Penal 
Code. Thus,— 

(a) A, a very eminent man, writes letters on family-topics to B. After the 
death of A and B, C, who is B’s residuary legatee, proposes to make money by 
publishing A’s letters. D, who is A’s executor, has a property in the letters, and 
may sue for an injunction to restrain C from publishing them. 11 


(b) A, being B’s medical adviser, threatens to publish B’s written com¬ 
munications with him, showing that B has led an immoral life. B may obtain 
an injunction to restrain the publication. 1 * 


11 

Ill. (>) to s. 

54 

of 

the 

Sp. 

Rel. 

Act. 

12 

Ill. (/) to s. 

55 

of 

the 

Sp. 

Rel. 

Act. 
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( 4 ) Waste. 

(A) England. —The English principles relating to this subject have 
already been dealt with (p. 338, ante). 

(B) India. —In general, where a limited owner is in possession of a 
property, e.g., a Hindu widow or a tenant, the Court will interfere 
with an injunction if the limited owner attempts to commit an injury 
to the corpus of the property which will affect the reversion. 

Thus, a presumptive reversioner is entitled to sue for an injunction 
restraining a Hindu widow from wasting the estate. 

Similarly, where a tenant, who has no permanent right in his 
holding erects permanent structures upon it, the landlord is entitled 
to a perpetual injunction restraining the erection of those structures; 
and a suit for ejectment and removal of the structures is not his proper 
remedy. 

(U) Injunctions in Cases of Contract: 

(A) England. 

1. “Within the province of Contract the injunction plays a 
considerable part, but not so large as that which it plays in the 
held of Tort” (Maitland). The difference in the two cases as to the 
scope of injunction lies in the fact that in the case of Contract, equity 
has another weapon, vis., the decree for specific performance, where¬ 
by it may secure the enforcement of its doctrines. Hence in contracts 
the jurisdiction of granting injunction is supplemental to that of 
enforcing specific performance. Thus, speaking generally , while a 
promise to do is enforced by specific performance, a promise to forbear 
is enforced by injunction. In other words, while the observance of a 
positive contract is directly enforced by means of specific performance, 
a contract which is negative in terms will be indirectly enforced by an 
injunction to restrain a breach thereol. In short, it may be stated as 
a general rule that an injunction to restrain the breach of a contract 
will be granted only when the contract is negative. 

2. On the other hand, as Maitland points out, ‘applications for 
an injunction in cases of contract are treated somewhat differently 
from similar applications founded on torts/ To restrain the breach 
of a negative contract, an injunction is granted as a matter of course , 
and the Court has practically little discretion to exercise. The ques¬ 
tion of ‘ balance of convenience ' is here immaterial, for, “when a man 
has definitely contracted not to do a certain thing, it is not for him 
to say that it will be greatly to his convenience, and not much to the 
convenience of the other party that he should be allowed to do it.” 

“If parties, for valuable consideration, with their eyes open, contract that 
a particular thing shall be done, all that a Court of Equity has to do is to say, 
by way of injunction, that which the parties have already said by way of coven¬ 
ant, that the thing shall not be done. It is not then a question of the balance of 
convenience or inconvenience or the amount of damage or injury—it is the specific 
performance, by the Court, of the negative bargain which the parties have made 
f Doherty v. Allman, (1878) 3 A.C. 709], 
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3. For the enforcement of negative contracts the injunction has 
been largely employed. Thus, restrictive covenants in leases are 
chiefly enforced by injunction. Wet have already discussed [p. 69, 
ante ] how the equitable doctrine as to restrictive covenants arose out 
of this power of equity to grant injunction and how it was confined 
to negative covenants only (simply because the remedy of injunction^ 
could go no further.) 

4. But the very fact that an injunction indirectly secures the 
specific performance of a contract by preventing a party from doing 
that which he is under an obligation not to do, puts a limitation to 
the general rule that an injunction will be granted to restrain the 
breach of negative contracts. The limitation is this that 'the Court 
will not indirectly by means of an injunction compel performance of 
an agreement which is of such a kind that specific performance will 
not be directly decreed of it/ To this, however, an exception has 
been laid down by the decision in Lumley v. Wagner. 

5. The Rule in Lumley v. Wagner 13 [ (1852) 1 De G. M. & G. 
604], may be stated thus —* ‘Where a contract comprises an affirmative 
agreement to do a certain act, coupled with a negative agreement, 
express or implied, not to do a certain act, the circumstance that the 
Court is unable to compel specific performance of the affirmative 
agreement shall not preclude it from granting an injunction to perform 
the negative agreement.” The rule may be illustrated with reference 
to a contract for personal service, which, as we know, would not be 
specifically enforced because to do so would involve a general superin¬ 
tendence such as the Court could not undertake. Now if such a 
contract contains both positive and negative terms, the Court will, 
according to the rule in Lumley’s case, restrain breach of the nega¬ 
tive term, although specific performance of the remainder (positive 
term) cannot be enforced. 

6. In Lumley’s case, the negative term was express. After this 
decision, an attempt was made to carry the principle further bv con¬ 
tending that an express positive promise to do anything gives rise to 
a negative undertaking not to do anything which should interfere 
with the performance of this promise. But the Courts have expressed 
reluctance to extend further the principle of Lumley v. Wagner at 
least in the case of contracts of personal service. In the absence 
of a clear or express negative term, the rule will not apply . Thus, in 


13 Lumley v. Wagner .—Miss W agreed to sing at L’s theatre for a certain 
period and not to sing anywhere else during that period. Afterwards she entered 
into a contract to sing at another theatre and refused to perform, her contract 
with L. The Court refused to enforce her positive agreement to sing at L’s 
theatre (by specific performance) but granted an injunction restraining her from 
singing at any other theatre,—thereby preventing breach of the negative part of 
the agreement though the positive part of it, being a contract for personal service, 
could not be specifically enforced. 
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WJiituiood Chemical Co. v. Hardman 14 [ (1891) 2 Ch. 416], Lindley 
]•> observed, 4t l look upon Lumley v. Wagner rather as an anomaly 
to be followed in cases like it, but an anomaly which it would be dan¬ 
gerous to extend.” Every agreement to do a particular thing in 
one sense involves a negative. It involves the negative of doing 
that which is inconsistent with the thing you are to do. But it does 
not at all follow that, because a person has agreed to do a particular 
thing, he is therefore to be restrained from doing everything else 
which is inconsistent with it.” In this case, injunction was refused 
to enforce an affirmative contract bv the companv’s manager to give, 
during a specified term, the whole of his time to the company s busi¬ 
ness. Even if a stipulation is couched in negative language, but is- 
affirmative in substance, injunction will not be granted [Davis v. 
Foreman, (1894) 3 Ch. 654]. There must be a distinct negative 
stipulation, otherwise injunction will be refused [Mortimer v. Beckett , 
(1920) 1 Ch. 571]. 

7. The effect of these subsequent decisions upon the rule ii> 
Lumlcv v. I Vagner has been stated in Halshury thus : 

“The doctrine in (Lumlcv v. Wagner) has, however. been criticised, and 
is not to be extended. It seems that the right to an injunction of this kind will 
not now be held to depend upon the use of a negative rather than a positive- 
form of expression, and that if the substance of the contract is such that it ought 
not to be performed specifically, an injunction will not be granted merely because 
the covenant is in a negative rather than a positive form-, nor, on the other hand, 
will the injunction necessarily be refused merely because the agreement contains no 
negative stipulation.” 

(B) India. 

1. S. 57 of the Specific Relief Act adopts the rule in Lumley v- 
Wagner (p. 346, ante) almost verbatim. It says— 

“Notwithstanding section 56, clause (/), where a contract. comprises art 
affirmative agreement to do a certain act, coupled with a negative agreement, 
express or implied, not to do a certain act, the circumstance that the Coun is 
unable to compel specific performance of the affirmative agreement shall not pre¬ 
clude it from granting an injunction to perform the negative agreementprovided 
that the applicant has not failed to perform the contract so far as it is binding 
on him.” 

It means that where a contract contains an affirmative agreement 
to do certain act and also a negative agreement (either express or 
implied) to abstain from doing certain act, the Court is not precluded 
from enforcing the negative part of the agreement, because it is pre- 

14 Whitwood Chemical Co. v. Hardman, —The Manager of a manufacturing 
Company had agreed at the time of his employment to “ give the whole of his 
time to the company’s business” during the term of his service. Held, that the 
Company could not have an injunction to prevent him from giving part of his time 
to a rival Company, because there was no express NEGATIVE stipulation in the 
contract to that effect (viz., that he should not give any of his time to a rivaf 
Company.) [But an injunction would be issued to restrain a film artist who has- 
contracted “not, during the period of employment, to act as a film artist for any 
mo'tion picture company other than the employers” [ Warner Bros. v. Nelson > 
(1937) 1 K.B. 209]. 
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•eluded from decreeing specific performance of the positive part by 
reason of the rule contained in s. 56, cl. (/) read with the provisions 
of s. 21 of this Act. 

2. Enacted at a time when the recent English decisions limiting 
the scope of the rule had not yet been passed, ill. ( d) of that section 
•demonstrates that a negative agreement will be inferred from an affirm¬ 
ative one— *B contracts with A that he will serve him faithfully for 
twelve months as a clerk. A is not entitled to a decree for specific 
performance of this contract. But he is entitled to an injunction re¬ 
straining B from serving a rival house as clerk. M It is obvious that 
this illustration is directly in conflict with subsequent English decisions 
such as Whitwood Chemical Co. v. Hardman quoted above. 

§137. Injunction to protect equitable estates or interests. 

(A) England. 

The jurisdiction to grant injunctions restraining violation of trusts 
and fiduciary relations or of purely equitable rights and interests was 
•commensurate with the exclusive jurisdiction of the Court of Equity 
to enforce these equitable rights and interests. For here there was 
no remedy at law and no question of inadequacy of remedy at law 
would arise. So when the existence of such a right was proved, a 
Court of Equity not only had the jurisdiction but was bound to grant 
every kind of remedy available to it for its enforcement. Hence, as 
Pomeroy observes,— 

Whenever the equitable relief against mistake or fraud with respect to 
specific' property, or the equitable remedy of enforcing trusts or fiduciary duties 
'Concerning specific property, or of enforcing any other equitable estates, interest 
l ° r claims in or to specific property, requires the aid of injunction, a Court of 
Equity has jurisdiction, and will exercise that jurisdiction, to grant an injunction, 
either pending the suit or as a part of the final decree, to restrain a breach of 
‘trust or of fiduciary duty, or to restrain an alienation, transfer, assignment, en¬ 
cumbrance, or other kind of dealing with the property, which would be in viola¬ 
tion of the trust or fiduciary duty, or in fraud of the complainant’s rights.” 

Thus, a Court of equity will always enjoin a breach of trust, 
whether grave or light, without enquiring if the same may be ade¬ 
quately compensated for by award of damages in money. 

(B) India . 

S. 54(a) of the Specific Rebel Act says that the Court may grant 
-a perpetual injunction “where the defendant is a trustee of the 
property. M Illustrations ( b) and (/) to that section are relevant to the 
subject: 

“A trustee threatens a breach of trust. His co-trustee, if any, should and 
‘the beneficial owners may, sue for an injunction to prevent the breach. 

A, a trustee for B, is about to make an imprudent sale of a small part 
•of the trust-property. B may sue for an injunction to restrain the sale, even though 
'Compensation in money would have afforded him adequate relief.” 
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§138. Cases in which injunction is refused in India. 

S. 56 of the Specific Relief Act enumerates the cases and cir¬ 
cumstances in which a perpetual injunction cannot be granted. These 
may be discussed under proper heads : 

I. To restrain judicial proceedings.— 

1. S. 10 of the Civil Procedure Code empowers a Court to stay 
proceedings in a suit pending before itself if the parties have got a 
previously instituted suit pending in some other Court of competent 
jurisdiction, relating to the same matter in issue. An injunction to 
restrain judicial proceedings pending in another Court should be dis¬ 
tinguished from the above power to stay its own proceedings. Cls. (a), 
(b) and ( e ) of s. 56 of the Specific Relief Act deals with the subject 
of restraining judicial proceedings pending in another Court. 

2. Section 56 of the Specific Relief Act lays down that an injunc¬ 
tion to stay judicial proceedings cannot be granted in the following 
cases— 

(a) to stay a judicial proceeding pending at the institution of 
the suit in which the injunction is sought, unless such restraint is. 
necessary to prevent a multiplicity of proceedings; 

( b ) to stay proceedings in a Court not subordinate to that from 
which the injunction is sought; 

(c) to stay proceedings in any criminal mattters. 

These may be treated serially. 

( a ) Stay of pending judicial proceedings: Multiplicity of 
proceedings. —A perpetual injunction cannot be granted to stay judicial 
proceeding pending in other Courts at the time of the institution of 
the suit in which the relief for injunction is sought. The only ex¬ 
ception to this rule is that where the object of the injunction is to 
prevent unnecessary litigation and to suppress multiplicity of suits, 
that is, when by granting the injunction a great number of suits 
pending in courts other than the Court in which the suit for injuntion 
is brought, can be suppressed, in such cases only injunction can be 
granted. But before this clause can be relied upon as a ground of 
defence in a suit for perpetual injunction it must be shown that, ( 1) 
at the time of the institution of the suit in which the injunction is 
sought, a judicial proceeding must be pending in another Court and 
not contemplated merely , and (2) that the object of the relief by way 
of injunction is, to prevent multiplicity of suits. The institution of 
proceeding may therefore be restrained bv issuing injunction against 
the party. 

The general reasoning upon which the doctrine is maintained is 
the common maxim that Courts of Equity like Courts of Law, re¬ 
quire due and reasonable diligence from all parties in suits, and that 
it is sound policy to suppress multiplicity of suits: “Courts of 
Equity will not grant an injunction to stay proceedings at law, 
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merely on account of any defect of jurisdiction of the Court where 
such proceedings are pending.'* (Story). 

Where no judicial proceeding is pending at the time when the 
suit for injunction is filed, neither clause (a) nor clause (b) of sec. 56, 
can have any application, and therefore s. 56 is not bar to the granting 
of the injunction. 

( b) Stay of proceedings in a Court not subordinate. One 

Court cannot by injunction restrain the proceedings pending in 
another Court which is not subordinate to it. Injunctions to stay 
proceedings can only be granted in cases where the Court in which 
the proceedings are to be stayed is subordinate to that Court in 
which the injunction is sought. An injunction cannot be issued to 
restrain proceedings in a Foreign Court. 

Hence, even where an injunction to stay proceedings in another 
Court has to be issued to prevent multiplicity of proceedings, it can 
be issued only if the latter Court is subordinate to the issuing 
Court. 

(c) Staying proceedings in criminal matter. —A Court has no 
jurisdiction to stay, by way of perpetual injunction, proceedings in 
.any criminal matter. A Civil Court cannot, there! ore, stay 
proceedings in a criminal Court on the ground that the subject-matter 
of dispute in the civil suit and the criminal proceeding is the same. 

But, under s. 561A of the Criminal Procedure Code, the High 
Court has inherent power to stay criminal proceedings in special 
circumstances. 

II. To restrain persons from applying to a legislative body.— 

This exception is based on public policy. The Court cannot restrain 
a person from seeking whatever relief he can from the Legislature. 

III. To interfere with public duties. —A Court has no juris¬ 
diction to interfere with the public duties of any department of the 
Government of India or any State Government or with sovereign acts 
of a Foreign Government. 

The conditions for the application of this clause are— 

(/) It must be a public duty of a department of the Central or 
of a State Government; or 

(ii) It must be a sovereign act of a Foreign State. 

IV. To prevent breach of contracts which cannot be speci¬ 
fically enforced. —A Court will not grant an injunction to prevent 
the breach of a contract, if the contract be such as cannot be speci¬ 
fically enforced under the provisions of Chapter II of this Act. The 
grant of injunctions therefore is always guided by the same principles 
as the grant of specific performance of contracts. This clause natur¬ 
ally follows from the rule in s. 54, para. 2, that when the obligation 
arises from contract, the Court in granting or refusing an injunction 
shall be guided by the rules and provisions regarding the grant of 
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specific performance of a contract in Chapter II. So, if the contract 
is such as not to be capable of being* specifically enforced, no in¬ 
junction can be granted to prevent its breach. The defences available 
to a suit for specific performance of such a contract would also 
be available in the like matter of an injunction. 

Though under s. 56, cl. (/) an injunction cannot be granted to 
prevent the breach of a contract the performantce of which is not 
•capable of being specifically enforced, yet sec. 57 contains provisions 
designed to provide for the difficulty. The circumstances that the 
Court is unable to directly compel specific performance of an affirma¬ 
tive agreement by the defendant that he shall serve the plaintiff in a 
particular capacity for a certain period, does not preclude it from 
indirectly compelling specific performance of the agreement by grant¬ 
ing an injunction compelling the defendant to perform the implied 
negative agreement that he will not during that period serve anybody 
else in that capacity. (This has already been dealt with at p. 347, 
ante). 

V. To restrain an act which is not clearly a nuisance.— 

This principle has already been explained at p. 343, ante. The prin¬ 
ciple is that the Court will refuse to grant an injunction to prevent 
an act of which it is not reasonably clear that it will be a nuisance; 
or in other words, an injunction ought not to be granted to prevent 
a contingent nuisance; that is, to prevent an act which may or may 
not be nuisance according to circumstances. The Court will not 
exercise its jurisdiction to grant an injunction unless there has been 
an actual nuisance, or the probability is so great that if not restrained 
it must inevitably result in a nuisance. The injury must be subs¬ 
tantial and such that it cannot be adequately compensated in 
•damages. 

The Court will not in general interfere until an actual nuisance 
has been committed; but it may, by virtue of its jurisdiction to restrain 
acts which, when completed, will result in a ground of action, inter¬ 
fere before any actual nuisance has been committed, where it is 
satisfied that the act complained of will inevitably result in a nuisance. 
The plaintiff, however, must show a strong case of probability that 
the apprehended mischief will in fact arise in order to induce the 
Court to interfere. 

VI. To prevent a continuing breach in which the plaintiff 
has acquiesced. —‘Acquiescence’ has already been explained at 
p. 32, ante. Acquiescence is no ground for refusing injunction un¬ 
less the breach be a ‘continuing’ one and extends over a long period 
with the knowledge or consent of the person interested to prevent it. 
Thus, 

A had a right of way over B’s land. He allowed B to erect a house on the 
pathway and enjoy it for seven years. He then brought a suit to have the path¬ 
way re-opened by pulling down B’s house. It was held that A must be taken to 
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have acquiesced in the interruption of his right of way, and his claim was one 
that a Court of Equity and good conscience would not enforce. 15 

There is no continuing breach where each act, though similar in* 
kind, is separate and complete in itself. 

VII. Where plaintiff has an equally efficacious remedy.— 

It has already been explained that an injunction is not to be granted 
when the ordinary remedy in damages is considered adequate. The 
only exception to this rule is in the case of breach of trust. The 
reason is that the beneficiary being the true owner of the property, 
has a right to restrain a trustee by injunction from making a wanton 
exercise of his legal powers, from dealing with the property im¬ 
properly, or from violating his trust. 

VIII. Where the conduct of the applicant or his agents has 
been such as to disentitle him to the assistance of the Court. 

This exception is founded on the fact that in its origin, injunction 
is an equitable remedy. 

The conduct of the plaintiff or his agent must be honest, 
fair and blameless, and before he can claim the relief under this 
section, he must come before the Court with clean hands. If the 
plaintiff’s own conduct be improper and tainted with fraud or mis¬ 
representation, then the Court will refuse to grant him the relief 
by way of injunction even though he may have a right. The provision 
contained in this clause is an application of the maxims of Equity 
that, “he who seeks equity must do equity ” and “he who comes inter 
equity must come with clean hands”. 

Illustrations. 

(a) A seeks an injunction to restrain his partner, B, from receiving the part¬ 
nership debts and effects. It appears then A had improperly possessed himself 
of the books of the firm and refused B access to them. The Court will refuse 
the injunction. 

(1) A sells an article called “Mexican Balm”, stating that it is compounded’ 
of divers rare essences, and has sovereign medical qualities. B commences to 
sell a similar article to which he gives name and description such as to lead” 
people into the belief that they are buying A’s Mexican Balm. A sues B for an 
injunction to restrain the sale. B shows that A’s Mexican Balm consists of 
nothing but scented hog’s lard. A’s use of his description is not an honest one 
and he cannot obtain an injunction. 

IX. Where the applicant has no personal interest in the 
matter in connection with which the injunction is sought.— 

The Court will refuse to grant an injunction if the plaintiff has no 
personal interest in the matter, that is, if he is merely a nominal 
plaintiff and has no personal interest at all in the subject-matter of 
the suit. But where he has some interest, either as a member of a 
community, or as a rate-payer in a municipality, then he is entitled' 
to the relief by way of injunction to protect the interests however 
small that interest may be. 


15 Benimadhab v. Ram Jay, 10 W.R. 316. 
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In the case of public funds or endowments, any person having" 
the smallest degree of interest, may sue for injunction, in case of 
waste, misappropriation or misapplication of the fund. Thus, a suit 
will lie at the instance of an individual tax-payer in a municipalty, 
for an injunction restraining the municipality from misapplying its 
funds. 

The general rule is that where the plaintiff applies for an injunc¬ 
tion to restrain the violation of an alleged right, he must establish 
that right, if it is disputed, before he gets the injunction to prevent 
the recurrence of its violation [Imperial Gas Co. v. Broudbcnt , (1859) 

7 H.L. 600 (612)]. 

§139. Mandatory Injunction. 

1. While a prohibitory injunction forbids the defendant to do 
some act, a mandatory injunction compels him to do some act which 
is enjoined. 

(/) In India, s. 53 of the Specific Relief Act deals with Mandatory 
Injunction— 

“When to prevent the breach of an obligation, it is necessary to compel 
the performance of certain acts which the Court is capable of enforcing, the Court 
may in its discretion grant an injunction to prevent the breach complained of, 
and also to compel the performance of the requisite acts.” 

The word ‘obligation’ in the section, however, does not refer to 
contractual obligations only, since s. 3 of the Act says that “Obligation 
includes every duty enforceable by law”. The English principles 
for the granting of mandatory injunction have, therefore, been follow¬ 
ed in India. 

2. The rules relating to the granting of a mandatory injunction 
are thus summarised by Strahan : 

(1) As a rule a mandatory injunction will be granted to remove 
any work interfering with plaintiff’s rights which has been carried out 
after an action to restrain its being carried out has been commenced 
or notice has been received that if he continues carrying out the 
work an action will be commenced. 

(2) Where, however, the work was completed before complaint 
was made or action brought, the court will generally not grant a 
mandatory injunction to remove it except where the defendant is 
shown to have taken an unfair advantage of the plaintiff by carrying 
out the work in such a way as to prevent the plaintiff having an 
opportunity of applying in time for an ordinary injunction to restrain 
the defendant from carrying it out, or where it was not evident that 
the work would interfere with the plaintiff’s rights until it was 
completed. 


23 
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3. In proper eases, a mandatory injunction may be issued even 
to prevent a threatened invasion of the plaintiff’s rights, 16 e.g., to 
close down a door which will ‘inevitably’ be used to commit a trespass 
on the plaintiff’s land. 17 In order to claim a mandatorv injunction 
in such cases, plaintiff must establish that— 

(a) the threatened wrong to his propertv would be such that 
an action for damages w ould not be an adequate redress ; 

( h) the threatened wrong would ‘inevitably’ result unless the 
injunction is issued, in the sense that the probability is so great that 
in the view of ordinary men, using ordinary sense, the injury would 
follow ; 

(c) the plaintiff is free from blame and has promptly applied 
for relief. 16 

Thus, where a person allows a structure which obstructs his 
easement of light and air, to be completed the Court may not grant 
a mandatory injunction in cases where, by granting a mandatory 
injunction the injury to the defendant will be out of all comparison 
to the injury of the plaintiff by the obstruction of his easement. 18 

4. Such an injunction is seldom granted on an interlocutory 
application, that is, before the establishment of the plaintiff’s r’ght, 
except where irreparable injury would otherwise result, or w'here the 
defendant continues the act complained of after direct notice, or after 
proceedings have commenced. When, for example, a defendant in 
an action to restrain him from building so as to infringe the plaintiff’s 
right to light, after receiving notice of motion for an injunction 
endeavoured to anticipate the action of the Court by hurrying on the 
building complained of, an injunction was granted ordering him to 
pull down the building so erected [Daniel v. Ferguson, (1891) 2 Cli. 
27 J. 

In Kandasatni v. Suhramania , 19 it has been held that the descrip¬ 
tion of temporary injunction in s. 53 does not exclude injunctions of 
a mandatory nature, so the Courts in India have power to issue tem¬ 
porary mandatory injunction, under (4. 39, r. 2 of the C. P. Code. 20 
But the power to grant mandatory interim injunction should be ex¬ 
ercised in very exceptional circumstances. 1 

5. A mandatory injunction would not be issued (a) where the 
injury can be adequately compensaed by damages; (h) where the 
alleged obstruction is of a temporary character; (c) if the plaintiff 
stands by and allows the obstruction to be completed before he comes 
to Court. 

10 Hindu Basini v. Janhavi. (1897) 24 Cal. 260. 

17 Metfiu v. Kishun, A.I.R. 1954 Pat. 477. 

18 Behari v. Shea Lai, 3 N.L.R. 114. 

19 Kandasatni v. Suhramania, 41 Mad. 208. 

20 See also Champsey Rhimji & Co . v. Jamna Flour Mills & Co., 1G Rom. 
L-R. 56G; Israil v. Shamser, 41 Cal. 436. 

1 Haroon Bros. v. Cowasji, 94 I.C. 840. 



CHAPTER XIX 


EQUITABLE REMEDIES 


III. RECEIVER. 

§140. When appointed. 

In India, a Receiver is appointed primarily in two classes of 
cases— (a) as a mode of execution, and (b) as an interim relief in 
pending* suits. Both are governed by statutory provisions and it 
would be convenient to treat the two classes of cases separately. 

I. In pending suits. 

§141. Principles according to which Receiver is appointed 
pendente lite. 

1. The object of appointment of a Receiver during pendency of 
a suit is the protection or preservation of the property for the 
benefit of persons who have an interest in it ( Hulsbttry ), until their 
rights in the property are judicially determined in the pending* 
litigation. 

“The receiver is appointed for the benefit of all concerned ; he is the re¬ 
presentative of the Court and of all parties interested in the litigation, wherein 
he is appointed.” 

2. As an interim relief, thus, the appointment of a Receiver is 
analogous to the issue of a temporary injunction, which has been 
already dealt with (p. XU, ante). Nevertheless, there are important 
differences both as to the object as well as the principles governing 
the granting of the relief. Thus, 

While in either case it must be shown that the property should be 
preserved from waste or alienation, in the case of temporary injunction 
it is sufficient for the plaintiff to show* that there is a fair question to 
raise as to the existence of the right alleged ; but for the appointment 
of a Receiver plaintiff must make out a good pritna facie title to the 
property over which the Receiver is sought to be appointed (Kerr). 

A Receiver is appointed when the object is to exclude all the 
persons interested in the property from possessing it, while a tem¬ 
porary injunction is usually to prevent the defendant from alienating 
or wasting the property. A Receiver, thus, is an impartial person 
w r ho is appointed by the Court to collect and receive, pending the 
litigation, the rents and profits of the property, which it does not 
seem reasonable to the Court that either party should collect or 
receive. While an injunction simply enjoins a party to do or forbear 
from doing something, a Receiver is an officer of the Court who 
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removes the party in possession and takes charge of the property. 
Of course, in special circumstances, even a party to the litigation may 
be appointed Receiver; but, then, he would no longer possess as 
owner but as an officer of the Court, subject to all the duties and 
accountability of a Receiver (see post). 

3. Though in India there are statutory provisions governing 
the appointment of a Receiver pending suits in s. 44 of the Specific 
Relief Act and O. 40, r. 1, C.P. Code, the English principles govern¬ 
ing the relief have to be followed by the Courts, because the statutory 
provisions do not go far beyond laying down that the relief may be 
granted. Thus, s. 44 of the Specific Relief Act merely says that the 
appointment of a Receiver pending a suit is a matter resting in the 
discretion of the Court, and the circumstances in which this discre¬ 
tion should be exercised by the Court are to be found out from 
English decisions. S. 44 further provides that the mode and effect 
of appointment of the Receiver and his rights, powers, duties and 
liabilities are regulated by the Code of Civil Procedure. 

4. O. 40, r. 1 of the Code provides— 

u (l) Where it appears to the Court to be just and convenient, the Court 
may by order— 

(a) appoint a receiver of any property, whether before or after decree, 

(b) remove any person from the possession or custody of the property ; 

(t) commit the same to the possession, custody or management of the 
receiver; and 

(d) confer upon the receiver all such powers, as to bringing and defending 
suits and for the realization, management, protection, preservation and improve¬ 
ment of the property, the collection of the rents and profits thereof, the application 
and disposal of such rents and profits, and the execution of documents as the 
owner himself has, or such of those powers as the Court thinks fit. 

(2) Nothing in this rule shall authorize the Court to remove from the 
possession or custody of property any person whom any party to the suit has not 
a present right so to remove.” 

The above provision of the Code also does not lay down the 
circumstances in which it may be ‘just and convenient’ to grant this 
relief. This is, however, laid down in numerous English decisions, 
which have been followed in India. These principles may be discussed 
under two heads— (a) when the relief would be granted ; ( b) when it 
would be refused. 

§142. When the relief would be granted. 

(a) Where the property is in the possession of neither of the 
parties to the suit, the Court will readily appoint a Receiver, it being 
their common interest to place the property in the possession of the 
Court to prevent a scramble, e.g., over the property of a deceased 
person pending a litigation as to the right to probate or administra¬ 
tion (Kerr). 
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(b) Where the defendant is in possession, the Court will inter¬ 
fere only if there is a well grounded fear that the property in question 
will be dissipated or other irreparable mischief will be done unless 
the Court gives its protection. 1 Thus,— 

(i) The removal of a large amount of property by the defen¬ 
dant and under circumstances which might fairly give rise to suspicion 
during the pendency of the suit in which the question ot title to 
that property would be determined, is a sufficiently strong ground 
for the appointment of a Receiver. 2 

(ii) The Court would appoint a Receiver at the instance of 
the representative of a deceased partner if it is shown that the surviv¬ 
ing partner is endeavouring to divert the goodwill of the business 
to himself. 3 

(c) Even where the property is in the possession of a third 
party, the Court may appoint a Receiver, provided any party to the 
suit has a present right to remove him [Or. 40, r. 1 (2)]. But before 
removing a person who is not a party to the suit, the Court should 
inquire into his claims to the property. 

(d) A Receiver cannot be appointed merely on the ground that 
it will do no harm to anybody. 

§143. When the relief would be refused. 

1. The primary consideration, in this connection, which is to be 
remembered is that the relief is discretionary . Other rules would 
follow from this primary principle. Thus,— 

(a) The relief being discretionary, the Court always looks to 
the conduct of the applicant and refuses the relief unless his conduct 
has been free from blame. A person who Jias acquiesced in property 
being enjoyed against his alleged right cannot, except in special 
circumstances, come to the Court for appointment of a Receiver. 

Thus, one of several co-adventurers in a mining concern who 
has never asserted his title while it was being conducted at a loss, 
will not be allowed after many years to come forward in a time of 
prosperity and claim the appointment of a Receiver on the ground 
of exclusion and mismanagement. 4 

Conversely, the Court may abstain from appointing a Receiver if 
the defendant submits to an order to pay money into Court or 
otherwise (Kerr). 

(b) Though the circumstances may justify the appointment of a 
Receiver, it would not be made if it appears that it is being sought 
for an improper purpose. Thus a partner is not allowed, by getting 

1 Betioy v. Satish, A.I.R. 1928 P.C. 49. 

2 Sita Ram v. Mahabir Dass, 27 Cal. 270 : 5 C.W.N. 362. 

3 Young v. Buckett, (1882) 46 L.T. 266. 

4 Norway v. Rowe , (1812) 19 Ves. 144. 
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himself appointed a Receiver, to obtain powers in excess of those 
authorised by the articles of partnership. 5 

(c) It has already been stated that a very strong case must be 
made out where the appointment of a Receiver would be to dispossess 
the defentdant in possession, who claims the property by a legal 
title. 

The ground for this caution when the property is in the posses¬ 
sion of the defendant was explained by Lord Crawnworth in Owen v. 
Homan [4 H.L.C. 007 (1032)] thus—“The Court must, of necessity 
exercise a discretion as to whether it will or will not make possession 
of the property by its officer, (a) Where, indeed, the property is in 
the enjoyment of no one, the Court can hardly do wrong in taking 
possession. It is the common interest of all parties that the Court 
should prevent a scramble, (h) But when the object of the plaintiff 
is to assert a right to property of which the defendant is in the en¬ 
joyment, the Court is necessarily involved in further questions. The 
Court by taking possession at the instance of the plaintiff may be 
doing a wrong to the defendant; in some cases an irreparable wrong ; 
if the plaintiff should eventually fail in establishing his right against 
the defendant, for which the subsequent restoration of the property 
may afford no adequate compensation.” 

(d) In appointing a Receiver the Court will take care not to 
affect the rights of third parties who may be interested in the pro¬ 
perty. 

2. The object of the appointment of a Receiver being to pro¬ 
tect the property for the benefit of the person who will be entitled 
to it according to the decision of the Court at the trial when it has 
all the materials necessary for a determination, on a motion for a 
Receiver, the Court will not prejudice the trial or say what view it 
will take at the trial. Htfhce, the Court will not appoint a Receiver 
at the instance of a person whose right is disputed, where the effect 
of the order would be to establish the right, even if the Court is 
satisfied that the person against whom the demand is made is fencing 
off the claim. (Kerr). 

II. In execution proceedings . 

§144. When appointed as a mode of execution. 

J* S - 51 of the Civil Procedure Code says that one of the modes 
of executing a decree is by appointing a Receiver. The conditions 
for exercise of this power by the Court are not, however, laid down 
in that section. The conditions are to be found in O. 40, r. 1. 

2. The result is that in execution proceedings a Receiver mav 
be appointed whenever the Court considers it to be ‘just and con¬ 
venient’. The decree-holder cannot ask for this relief as a matter 

5 Niemann v. Niemann, (1889) 43 Ch.D. 198 (C.A.). ~ 
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of right. Being an equitable relief, the decree-holder seeking this 
relief must show that owing to the nature of the property or other¬ 
wise it was difficult tor him to obtain relief by the usual modes of 
execution and that it was necessary to appoint a Receiver to allow 
him to realise his just tines. A Receiver may, therefore, be appointed 
to execute even a simple money decree when that appears to be the 
only mode of the decree-holder’s realising an appreciable part of his 
dues. It is not, however, necessary that all the other modes of 
execution must be exhausted before appointment of a Receiver may 
be made for execution. 6 

§145, Position of the Receiver. 

A receiver is an officer of the Court, and subject to its orders. 
From this important consequences follow. Thus,— 

(i) Property in the hands of receiver cannot be attached with¬ 
out leave oi the Court first obtained. 

(//) A receiver cannot sue or be sued except with the leave of 
the Court by which lie was appointed receiver. 

(iii) It is a contempt of Court on the part of any of the parties 
to enter into an agreement restricting or controlling the receiver’s 
powers. 

(iv) He is a public officer and cannot be sued without notice 
under s. 80 of the C. P. Code for acts purporting to be done in his 
official capacity. 

(?>) The appointment of a receiver, operates as an injunction 
restraining the parties to the action from receiving any part of the 
property affected by the appointment. For the same reason, tenants 
or debtors cannot make their payments to either of the parties but 
must pay to the receiver since they receive notice of the appointment 
of the receiver. 

(zu) The Receiver’s possession being the possession of the 
Court, neither party can claim to be in adverse ptossession against 
the other party, during the continuance of the possession of the 
Receiver. 

(vii) The Receiver is in no sense an agent or trustee for any of 
the parties to the action though he holds for the benefit of the person 
who may ultimately be held to be the rightful owner. 

Duties of the Receiver. 

1. O. 40, r. 3 of the C. P. Code provides— 

“Every receiver so appointed shall— 

(a) furnish such security (if any) as the Court thinks fit, duly to account 
for what he shall receive in respect of the property ; 

(i Midnaporc Zctnindary v. Chandra, A.I.R. 1949 Cal. 63. 



360 A TEXT-BOOK OF EQUITY [CH. XIX. 

(b) submit his accounts at such periods and in such form, as the Court 
directs ; 

(c) pay the amount due from him as the Court directs; and 

(d) be responsible for any loss occassioned to the property by his wilful 
default or gross negligence.” 

2. The Receiver is thus liable to account not only for sums 
actually received by him but also for what he might have received 
but for his wilful default or negligence. 

It follows that he is liable for loss occasioned by parting with 
the control of the property or by wilful neglect to carry out the orders 
of the Court or by placing money in what he knows to be improper 
hands, and for any loss to which his own fraud or collusion has con¬ 
tributed . ( Halsbury ). 

3. This liability can be enforced against his security or by 
attaching his property and selling it under 0.40, r.4 of the C. P. 
Code. 

t. Being in a fiduciary position (see p. Inf), ante), a Receiver 
cannot make any profit out of the property beyond the remuneration 
fixed bv the Court nor can he purchase the property without leave 
of the Court which appointed him. Similarly, he cannot even take 
lease of the property committed to his care without sanction of the 
Court. Nor can he delegate to any other person the duties entrusted 
to him by the Court. The Receiver cannot, during continuance of 
his appointment, set up a title in himself adverse to the parties. 
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OTHER OUTSTANDING WORKS OF THE AUTHOR 

1. Commentary on the Constitution of India (Third Edition in the 
Press).—The pioneer and only authoritative commentary on 
the Constitution of India—a comparative treatise on the 
universal principles of justice and constitutional governtment 
with special reference to India. 

Annotated Constitution of India (June, 195:*, Rs. 12/8/-).—A 
handy book of reference which annotates the Constitution 
with reference to_ Indian decisions only,—useful to practi¬ 
tioners and students alike. 

*3. Cases on the Constitution of India (1950-51), Rs. 15/-.—Con¬ 
tains an abridged report of all constitutional decisions of the 
Supreme Court of India during 1950-51, with introductory, 
critical and analytical comments. 

4. Cases on the Constitution of India (1952-54), (in the Press ).— 

This volume will contain the Supreme Court decisions on 
the Constitution up to the end of 1954. 

5. Union Jurisdiction over Jammu & Kashmir (December, 1954, 

Re. 1/-).—This is the only literature on the subject of cons¬ 
titutional relationship between India and the State of Jammu 
& Kashmir, giving a historical account of the development 
of the relation and an analytical and critical treatment of the 
Constitution (Application to Jammu & Kashmir) Order, 
1954. 

6. Principles of the Law of Torts (4th Ed., 1951, Rs. 4/8/-).—A 

comparative treatment of the salient principles of the Law 
of Torts in England and India, characterised by remarkable 
lucidity and definite formulation of the present state of the 
law on each point (Fifth Edition in the Press). 



EXTRACTS FROM WORLD-WIDE APPRECIATIONS 

COMMENTARY 

ON THE 

CONSTITUTION OF INDIA 


Viscount Jowitt, Former Lord Chancellor, Great Britain. — 41 It is a work 
of great learning/* 

Late Sir B. N. Rau, Member of the International Court of Justice.— (t T 

have had many occasions to consult this book, and have found it a mine of accu¬ 
rate information. It is a work of immense research upon which T should like to 
congratulate the author.” 

Prof. Bernard Schwartz of the New York University School of Law.— 

44 1 have been able to look sufficiently into it to agree unreservedly with Lord 
Jowittt’s characterization of it as a work of great learning 

Hon. Justice Kotaro Tanaka, Chief Justice, Supreme Court of Japan.— 

“In your work are cited the institutions and judicial precedents in England, 
United States, France, Switzerland and other countries and, so far as I know, 
there has been no such perfect work ever published until the present. Moreover, 
it serves all the better my purpose as it contains up-to-date information. To cite 
ain instance, I referred to your book about a problem now pending in the trials 
in Japan and, to my great joy, have found there the solution to the point .“ 

Columbia Law Review (Prof. Freeman). —‘‘Mr. Basu’s volumes dealing 

with this Constitution.are not what could be called an annotation, nor are 

they a digest or a text-book encyclopaedia. In a way they combine all these. 

.No book of true scholarship is limited in its usefulness solely to that 

country to which it is directed, and the present volumes are no exception. 

For me, in teaching comparative Constitutional or Administrative Law or com¬ 
parative Jurisprudence, Mr. Basu’s volumes will be desk books. To the lawyer 
involved in Indian matters they will be the starting point for advice or litigation. 
For the political science student or teacher and the constitutional lawyer they will 
be a ready source of comparative theory. But I hope the volumes are more than 
this.” 

New York University Law Review. — "To the American constitutional lawyer, 
concerned with comparative law, the two volumes by Mr. Basu furnish an in¬ 
valuable guide to the Indian experience. The first of them (Commentary on the 
Constitution of India) is a highly learned analysis of the provisions of the Indian 
organic instrument. It should not, however, be thought that this work is devoted 
to mere exegesis of the fundamental text however useful that may be. The 
author’s constant concern is, not merely to explain the meaning of the Indian 
Constitution by reference only to the intrinsic guides contained in its language, 
but also to set forth for the Indian lawyer the experience in other countries with 
regard to analogous constituitonal provisions. His detailed comparisons with 
American law are especially useful for those in this country interested in the 
Indian law. * * * ” 

Law Journal (London). —“It is indeed a tremendous achievement, and 
Mr. Basu is to be congratulated upon the skill and thoroughness with which he 
has explained the intricate subject.” 

International Affair* (London). —“Mr. Basu’s work on the Constitution of 
India is impressive both in scale and learning. It is primarily a book for lawyers, 








feut (he political scientist will also find much to interest him in the detailed com¬ 
parison made of each provision of the Indian Constitution with the corresponding 
provision of the principal Constitutions upon which it is based. If the employ¬ 
ment of the comparative method on so elaborate a scale makes for a very long 
l)ook it also makes for a valuable one.*' 

International & Comparative Law Quarterly (London). —“The Com¬ 
mentary is enormous. Confronted with its one thousand pages and its hundreds 
ot cases cited, the reviewer is inclined to fall back upon the wise words of a 
former Lord Chancellor which are quoted on the dust cover and say: : 4 A work 
of great learning'.” 

Year Book World Affairs, 1953.— “Students of federalism in India will 
find all they need id Mr. Basu’s massive and scholarly Commentary on the Cons¬ 
titution of India.** 

Toronto Law Journal. —“All students of constitutional and comparative law 
are under a debt of deep gratitude to Mr. Basu for his Commentary on the Cons¬ 
titution of India— It would require many pages to do justice to the volume, and 
it is possible within reasonable limits of space to draw attention to a treatise full 
-of great and well-digested learning, abounding in accurate information drawn from 
wide experience and theory, and constituting a suggestive, minute, critical and 
'exhaustive study of the sections of the long and complicated Indian Constitution. 
In some respects it recalls The Annotated Constitution of the Australian Com¬ 
monwealth by Quick & Garran.It is, however, much wider than the Austra¬ 

lian work, for not only is it juridical in the matter of interpretation, but it is 

the most systematic comparison of constitutions with which we are acquainted . 

Indeed, the learned author is justified in claiming that no such process has been 

Previously carried out in any similar work . It must long remain a standard 

work.” 

Malayan Law Journal.— “In addition to the juridical study of the Constitu¬ 
tion, the Author has given full attention to the political and constitutional aspects 
and this work, therefore, is equally useful to statesmen, parliamentarians and 
students of Political Science and Comparative Politics .“ 

Bombay Law Reporter. — 44 A cyclopaedic commentary and is most exhaustive 
.invested by annotations rich in comparative references to other Constitu¬ 
tions, decisions of Courts of law, here and abroad, expounding the principles 

underlying the article or interpreting its language. To the Judge, it will be 

a guide in interpretation. To the lawyer, it will provide food for arguments. To 
the politician, it will point out the wisdom of our legislators, in the light dj ana¬ 
logous provisions in other Constitutions. To the legislator, it will reveal new facets 

of improvement .Neither the lawyer nor the Judge will find it necessary to go 

outside this book in arguing or deciding cases under the constitutional law of 
India. ” 

All India Reporter. —“ The most exhaustive commentary —an able piece of 
work, full of learning and containing, on every page, not only evidence of a mastery 
of the principles involved but also of great skill in their presentation.” 

Amrita Bazar Patrika. —'‘Undoubtedly the most comprehensive and useful 
publication. His approach is primarily juridical.But the political and cons¬ 

titutional aspects, too, have been given full attention to, so that the publication 
■may be of use to statesmen, parliamentarians and students of political science 
and comparative Politics. The author has, in fact, tried to compile an exhaustive 
treatise on Comparative Government. He is fully entitled to claim, as he does y 
that such a systematic comparison of different Constitutions, from the standpoint 

of legal interpretation, has not so far been attempted in other work .Sri Basu’s 

volume of 1063 pages is a monument of industry and learning .” 

Statesman, Calcutta, —“. The most exhaustive commentary so far on 

the Constitution of the country. It has to concentrate, inevitably, on comparative 
materials which, indeed, will be very useful to jurists as well as practitioners.** 














CASES 

ON THE 

CONSTITUTION OF INDIA 

(1950-51) 


Prof. Bernard Schwartz in New York University Law Review. —“To 

the American constitutional lawyer, concerned with comparative law, the two 
volumes by Mr. Basu furnish an invaluable guide to the Indian experience. * * * 
The second (Cases on the Constitution of India, 1950 - 51 ) of M*. <Basu’$ volumes 
is intended as a companion volume to his Commentary. It contains abridged 
reports of all the constitutional decisions of the Indian Supreme Court during 1950 
and 1951 , arranged in logical order, together with notes of the author explaining 
the significance of the cases reported. For the common lawyer concerned primarily 
with case-law, such a volume is almost an indispensable tool. It is to be hoped 
that the author will be able to publish analogous volumes in the years to come. 
Certainly, his two volumes, taken together, permit the American observer to become 
cognizant with developments in Indian public law. 

Calcutta Weekly Notes. —“In abridging the reports, the very language of 
judgments has been reproduced. Such abridgements have been wisely done, and 
a busy practitioner would be spared the trouble of going through voluminous 

reports.In 381 pages, the constitutional cases of 1950-51 have been abridged 

with critical notes. We commend the book to the profession.” 

Bombay Law Reporter. —“This volume contains an abridged version of 
judgments delivered by the Supreme Court, India, during the years 1950 and 1951 
and bearing on the Constitution of India. It is a companion volume to the 
author’s Commentary on the Constitution of India. The cases are 35 in number. 
They are arranged in the order of articles in the Constitution, each case is followed 
by comment which connects with the author’s Commentary on the Constitution- 
The comment is sub-divided into points decided, reason of the decision, principle 
laid down, other points decided, subsequent cases, and general notes. These* 
constitute a graphic analysis of the decision. The book is a useful helpmate to 
the author's study of the Constitution, and keeps it up to date. 

Mysore Law Journal. —“This neatly got up book is brought out as a sup¬ 
plement to the learned author’s well known work on the Constitution of India 
which has deservedly won high praise from all quarters. The book contains 
extracts of material portions of every decision of the Supreme Court of India 
during the years 1950 and 1951 , all on questions of constitutional importance. 
The author had added his commentary in respect of each case. The extracts are 
carefully selected and cases are grouped under different heads. In the commentary 
the author clearly summarises the points decided, reasons for the decision and 
refers to decisions of the several High Courts and more recent decisions of the 
Supreme Court which deal with those points. 

The marginal notes, the table of cases and a well-arranged subject index add 
to the value of the work. We are confident the book will be of great help to 
judges and lawyers in the discharge of their duties.” 

Madras Weakly Notes. —“.In abridging the judgments, the consider¬ 

ation of bringing out principles of permanent value have been kept in view. The 
c^ses have been grouped together under the relevent articles of the Constitution 
and arranged serially. The Author has given as Notes the results' of his study of 

the cases.This book with its elaborate notes and logical arrangement will 

prove to be of great use to every practitioner to understand the Constitution as 
interpreted by our Supreme Court.” 

Hindusthan Standard. —“The book is a timely supplement to the Author’s 

well-known commentary on the Indian Constitution.This book will certainly 

be a valuable addendum to the Author’s main book. Independently also it will be 

a very helpful book of reference . to the Judges, Urtvyers, politicians rind 

advanced students of the Constitution/ 9 ' '' 
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